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Submissions

The National Alternative Dispute Resolution Advisory Council (NADRAC) is
seeking public comment on the issues raised and the suggestions canvassed in
this Discussion Paper.

NADRAC welcomes comment from any source but is particularly keen to elicit
comment from all persons and organisations with an interest in alternative
dispute resolution (ADR) including:

. ADR practitioners;

. ADR service providers;

. parties who have used or are using ADR;

. advisers to parties involved in ADR;

. those who refer parties to ADR;

. government agencies funding or using ADR;

. those involved in training or educating ADR practitioners;

. industry associations or organisations using or advocating ADR;
. community groups with an interest in ADR;

. courts and tribunals.

There are questions at the end of each chapter. Responses can address all or any
of the questions, or respond generally to the issues raised. It would be helpful if
respondents could indicate the relevant chapter and numbered section to which
their comments relate.

Following the consultation, NADRAC will produce a report for the Attorney-
General containing its recommendations.

Responses to the Discussion Paper are requested by close of business
31 July 2000 and can be sent to:

The Director

NADRAC Secretariat

Civil Justice Division
Attorney-General's Department
National Circuit

BARTON ACT 2600

Ph: (02) 6250 6897
Fax: (02) 6250 5911
Email: nadrac@ag.gov.au
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1

CHAPTER

The objectives of this chapter are to describe the functions of NADRAC in
relation to ADR standards, to define some basic terms, to indicate the
scope and boundaries of this paper, and to indicate NADRAC's approach
to its task.

Introduction

1.1 NADRAC and its role

The National Alternative Dispute Resolution Advisory Council (NADRAC)
was formed in October 1995 to provide the Commonwealth Attorney-
General with independent policy advice on the development of high
quality, economic and efficient ways of resolving disputes without the
need for a judicial decision.

NADRAC's Charter requires it to advise the Attorney-General on ‘minimum
standards, training, qualifications and associated issues in relation to the
providers of ADR services.

NADRAC originally commenced investigation of standards for mediators
only, but has now decided to discuss the issue of standards for the full
range of providers of ADR services.

1.2 The continuing rise and development of ADR

Over the last two decades Australian society has sought more informal
mechanisms to resolve its disputes, rather than formal resolution of
disputes by the courts (judicial adjudication) based on the application of
legal rules to agreed or determined facts. In response to the perception
that formal legal procedures had become very technical, time-consuming
and expensive, ADR processes aim to provide the more flexible services of
skilled helpers. These skilled helpers can assist in the resolution of
disputes through a range of methods excluding judicial adjudication.

The potential scope for the use of ADR processes in the future is
considerable. If, as seems likely, the occurrence of conflict in society
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increases and the costs of the judicial system remain high, ADR will
assume greater prominence both within and outside the legal system in
the next century.

Astor and Chinkin?® described the growing use of ADR in Australia in the
1980s and early 1990s and that growth has continued throughout the mid
and late 1990s. It has resulted in the widespread use of ADR in schools
and community organisations, in tribunals and government agencies, in
private commercial organisations and industry dispute resolution schemes.
All court systems in Australia, at both Commonwealth and State levels,
make provision for ADR, and it is proposed to be an integral part of the
new Federal Magistrates Service. There is growing interest in ADR among
the legal and other professions. There is an emerging literature, and ADR
is studied increasingly in educational institutions throughout the country.

These developments are the product of the complex interaction of
government policies, economic and budgetary pressures, consumer
demand, theoretical understanding, technological innovation and
developments in global trade. It is envisaged that these factors will lead to
the continued expansion of ADR into new areas as governments and the
private sector recognise the prohibitive costs, financial and non-financial,
of the legal system. There will also be the development of different forms
of ADR as existing forms fail to meet emerging needs.?

ADR has made a valuable contribution to the resolution of disputes in
Australian society that should be recognised and nurtured. However, as
ADR is increasingly used and developed, there are pressures from some
quarters for improvements in the competencies of practitioners, and the
accountability of both individual practitioners and service-providers in the
ADR community. This Discussion Paper on ADR standards is, in part, a
response to those pressures.

1.3  The scope of this Discussion Paper

The terms of NADRAC's Charter require it to consider the following matters
in relation to standards for providers of ADR services:

! Astor, H & Chinkin, C. Dispute Resolution in Australia, Butterworths, 1992.

2 Boulle, L. ‘Trends in Dispute Resolution: Where are We Heading?', Unpublished paper presented at the
Conference The Management of Disputes Involving the Commonwealth: Is Litigation Always the Answer?,
Canberra, 22 April 1999.
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. minimum standards for the provision of alternative dispute
resolution services;

. minimum training and qualification requirements for alternative
dispute resolution practitioners including the need, if any, for
registration and accreditation of practitioners and dispute
resolution organisations; and

. appropriate professional disciplinary mechanisms.

When considering the issue of minimum standards, NADRAC is also
required by its Charter to examine:

. the respective responsibilities of the courts and tribunals,
government, and private and community sector agencies for the
provision of high quality alternative dispute resolution services;

. ethical standards for practitioners;

. the role of lawyers and other professional advisers in alternative
dispute resolution;

. legal and practical issues arising from the use of alternative dispute
resolution services, such as the liability or immunity of
practitioners, the enforceability of outcomes and the implications of
confidentiality; and

. the accessibility of alternative dispute resolution services.

In considering how to approach its task, NADRAC took account of its
Charter requirements and other relevant considerations, including the
enormous diversity of situations in which ADR is practised. This diversity
means that ADR standards have to balance many factors, including the
requirements of different ADR users, the needs of different ADR
practitioners, the differing views of the need for accountability and good
practice, and societal interest in the promotion of high quality ADR. It
also felt the need to take account of practical considerations, such as
resources and capabilities, as well as comparative developments in other
professions, and international developments in this area.

There is not only wide diversity in the practice of ADR but, as NADRAC has
previously noted, there are also constant changes in the way ADR is
practised and continuing development of new ADR services.
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To be able to provide effective, consistent advice to the Attorney-General,
one of the first tasks undertaken by NADRAC was the development of
working definitions for the key ADR processes (the Definitions Paper).3

In the Definitions Paper, NADRAC categorised the many different ADR
processes available by dividing them into three types:

. facilitative processes;
. advisory processes; and
. determinative processes.

NADRAC envisaged that the “qualities and qualifications required by the
third party, the nature of their responsibilities to the parties to the
dispute and the outcome to be expected from the process will vary from
one category to another.”

The Definitions Paper then went on to describe and distinguish the
various individual processes within each category, for example, mediation
and case appraisal.

NADRAC also began work on the development of ADR standards, which
involved consultations with the ADR community, but this preliminary
work was restricted to mediation only.

NADRAC has now decided in this Discussion Paper to explore the issue of
standards in relation to all three categories of ADR. It is of the view that
to consider one category or sub-category of ADR practice in isolation from
the rest fails to reflect the overlap and similarities among many areas of
ADR practice. However, NADRAC is aware that exploring the development
of standards for all ADR practitioners is an ambitious task.

Although the paper applies to all categories of ADR, it focuses primarily
on facilitative and advisory ADR because these are the major areas of ADR
practice in Australia today. In relation to determinative ADR, the
Discussion Paper does not deal at all with commercial arbitration under
legislation as this sub-category has well developed standards already in
place.

3 National Alternative Dispute Resolution Advisory Council, Alternative Dispute Resolution Definitions,
March 1997.
4ibid, p 4.
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1.4  NADRAC's approach to standards

A standard is generally taken to mean “a published document which sets
out technical specifications or other criteria necessary to ensure that a
material or method [or person] will consistently do the job it [or he or
she] is intended to do”.®

Generally, standards for service providers are expected to describe what
tasks are to be performed in the provision of the service, how those tasks
are to be performed and to what level of proficiency. Standards can vary
according to the degree of specificity that is desired and whether the level
of proficiency is to be set at a minimum, desirable or optimal level.

Given the wide range of ADR processes and the diversity of situations and
circumstances in which they are practised, NADRAC has formed the view
that it is not possible to develop and propose a single prescriptive set of
standards which will cover all ADR service provision even in the most
general and minimal way.

Further, while it is both possible and desirable for standards to be
developed for particular ADR processes, NADRAC is of the view that
specific standards should not be determined by a single body or
institution, such as NADRAC. Rather such development should involve the
service providers and wide consultation with all other stakeholders. This
process should take into account all relevant needs and objectives, and
allow for any resulting standards to be regularly reviewed in the light of
changing requirements.

NADRAC has therefore attempted to describe in this Discussion Paper, a
provisional framework for approaching and undertaking the development
of standards in any area of ADR, rather than attempt to prescribe
standards for any or all areas of ADR practice. After consideration of all
responses to the Discussion Paper, NADRAC will prepare a final report on
the subject.

5 Standards Association of Australia, Annual Report, 1997, p 20.
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Terminology

1.5  Alternative Dispute Resolution (ADR)
NADRAC uses its own definitions of ADR:

Facilitative ADR processes

“Facilitative processes involve a third party providing assistance in the
management of the process of dispute resolution. Generally the third
party has no advisory or determinative role on the content of the dispute
or the outcome of its resolution, but may advise on or determine the
process whereby resolution is attempted.”®

This category of ADR includes the processes of mediation, conciliation and
facilitation.

Advisory ADR processes

“Advisory processes involve a third party who investigates the dispute
and provides advice as to the facts of the dispute, and, in some cases,
advice regarding possible, probable and desirable outcomes and the
means whereby these may be achieved.””

This category of ADR includes the processes of investigation, expert
appraisal, case appraisal, case presentation, mini-trial and dispute
counselling.

Determinative ADR processes

“Determinative processes involve a third party investigating the dispute
(which may include the hearing of formal evidence from the parties)
and making a determination, which is potentially enforceable, as to its
resolution.”®

This category of ADR includes the processes of adjudication, arbitration,
expert determination, private judging, fact finding and early neutral
evaluation.

5 National Alternative Dispute Resolution Advisory Council, Alternative Dispute Resolution Definitions,
March 1997, p 5.

7 ibid, p 9.

8 ibid, p 10.
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Generally, in this Discussion Paper, reference is made to the three broad
categories of ADR and not to specific processes, for example, mediation
and case appraisal. In some cases it is appropriate to make reference to
specific processes and also to hybrid processes, such as med-arb
(mediation-arbitration). Where the Discussion Paper refers to specific ADR
processes they have the same meaning as in the NADRAC ADR Definitions
Paper.

1.6  The concepts of ADR practitioner and ADR
service-provider

NADRAC has drawn a distinction in this Discussion Paper between the
‘ADR practitioner’ who is an individual who resolves disputes using ADR,
and the ‘ADR service provider’ which is usually an organisation which
provides or refers the services of ADR practitioners to the public.

ADR practitioners work privately or in association with ADR service
providers. There are both commercial and government ADR service
providers.

1.7 Parties

Many different terms can be used for those whose disputes are dealt with
in ADR processes: ‘users’, ‘disputants’, ‘participants’, ‘parties’ and
‘consumers’. Each term has its strengths and shortcomings. After
considerable deliberation NADRAC decided to use ‘party’ and ‘parties’ in
preference to the other terms on the grounds that they are already used
in many ADR contexts and would be understood as well by outside
persons. Nevertheless, it is acknowledged that for some the chosen terms
may have legalistic and adversarial connotations.

1.8  The ADR community

In this Discussion Paper the Council uses the term ‘ADR community’ to
refer to all those persons and entities who have an interest in ADR. This
would include practitioners, service providers, parties, parties’ advisers or
representatives, governments, courts, ADR bodies and professional
associations. A ‘stakeholder’ is an individual or agency that has an
interest in developing standards for ADR practitioners.
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The structure of this paper

Chapter One indicates the scope of this Discussion Paper.

Chapter Two considers the various contexts for ADR in Australia and
claims made about ADR in research studies and from anecdotal sources.

Chapter Three sets out the objectives of ADR.

Chapter Four considers the advantages and disadvantages of
standards for ADR.

Chapter Five notes existing standards for ADR practice.

Chapter Six considers the knowledge, skills and ethics that could
form the basis of ADR standards.

Chapter Seven sets out general principles to guide practitioners,
service providers or other organisations in the development of
standards.

Chapter Eight provides some guidance as to how those standards
might be developed, based on the aspects of ADR practice discussed
in Chapters Six and Seven, in the specific areas of family mediation,
school peer mediation, statutory conciliation and commercial
mediation.

Chapter Nine deals with education, training, qualifications and
accreditation of ADR practitioners.

Chapter Ten addresses the ways in which standards may need to be
maintained.

Chapter Eleven looks at the enforcement of standards, including
issues of confidentiality and immunity.

Chapter Twelve considers the broad issue of the type of regulation
that may be appropriate for the ADR industry.

Q1. To what extent is NADRAC’s general approach appropriate for
the consideration of the development of standards for ADR practice
in Australia?

Q2. Are there other approaches you would prefer NADRAC to take?
Why? How?
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CHAPTER

The provision of ADR in Australia

The objective of this chapter is to describe, generally, the contexts in
which ADR is practised in Australia by reference to the organisations
and individuals who provide ADR, to show the diversity of ADR practice
and to describe broadly where ADR is currently used. The chapter also
describes the views that parties have of the ADR process as shown in
Australian survey studies and provides some anecdotal accounts of ADR
as it is being practised.

Contexts for ADR

This Chapter describes various ADR processes against a background of the
categories detailed in Chapter One. It also refers broadly to ways in which
parties in Australia view ADR at the current time.

What follows is a general description of practitioners and service providers
who provide ADR in Australia. While specific examples have been referred
to in some cases, it is not intended to be an exhaustive description.

The general description gives some idea of the diversity of those who
practise ADR, the different models or types of ADR that are used and the
range of parties who are likely to encounter ADR. NADRAC has already
dealt with, in some detail, the differing needs of parties who are likely to
use ADR.®

2.1 Community ADR

Each State and Territory has centres, funded by the State or Territory
government, which offer ADR services. They include the Community
Justice Centres in New South Wales, the Resolution Centre in the
Australian Capital Territory, Dispute Resolution Centres in Queensland,
Dispute Settlement Centres in Victoria and Community Mediation Services
in South Australia. There are also centres in Western Australia, Tasmania
and the Northern Territory.

9 National Alternative Dispute Resolution Advisory Council, Issues of Fairness and Justice in Alternative
Dispute Resolution, November 1997 and A Fair Say, 1999.
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These centres provide mediation and other dispute resolution services to
the community to deal mainly with neighbourhood disputes and public
issue disputes. In some States and Territories school-based peer mediation
schemes have been established to deal with disputes in the school
community. Many centres have operated, or currently operate, victim -
offender mediation programs.

Other community organisations funded by government provide mediation
services for family or relationship disputes. This category includes a range
of organisations each affiliated with one of three family services industry-
representative bodies; Family Services Australia, Relationships Australia,
and Centacare.

2.2 Courts and tribunals

Courts and tribunals in both State and Federal jurisdictions make use of
ADR. The main forms of ADR which are used are pre-trial conferences,
mediation, arbitration, early neutral evaluation, expert appraisal and
settlement negotiations.'® The ADR process can be mandatory or voluntary
depending on the jurisdiction and the type of ADR being used.

In the Family Court, conciliation conferences have been mandatory since
1975 and voluntary mediation services have been provided since 1992.%1
Since the introduction of the Family Law Reform Act 1995 (Cth) parties
have been encouraged to use ‘primary dispute resolution’ methods that
are defined as counselling, mediation and arbitration. However,
arbitration in terms of this scheme has not been used to date.*?

The Federal Court initiated an ‘assisted dispute resolution program’ in
1987, with mediation and arbitration being available to the parties.*®
However, while mediation has been used to resolve cases, arbitration has
been little used.** Most mediation involves consumer protection disputes
under the Trade Practices Act 1974 (Cth). Under its individual docket
system for case management, the court can also hold pre-trial settlement
conferences to attempt to resolve a dispute or at least to clarify the issues
in dispute.

10 Boulle, L. and Mack, K. Laws of Australia, Dispute Resolution, 13.1 [22].

1 ibid, 13.1 [24].

12 Australian Law Reform Commission. Issues Paper 25, Review of the adversarial system of litigation. ADR
- its role in federal dispute resolution, June 1998, para 3.57.

13 A pilot program of early neutral evaluation was conducted in the Perth Registry in 1992-3 but
relatively few cases were referred to it. See Boulle, L. and Mack, K. Laws of Australia 13.1 [23].

14 Australian Law Reform Commission. op. cit., paras 3.57 & 3.18.
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The Administrative Appeals Tribunal (AAT) routinely uses the ADR
processes of pre-hearing conferences and mediation if the parties consent.
Mediation has been used in all registries since 1993.%° The AAT is also
piloting conciliation conferences to encourage earlier consideration of the
merits of a case.'®

The National Native Title Tribunal uses a model of mediation adapted for
complex, multi-party disputes.t” Unless the Federal Court determines
otherwise, all native title applications must be referred to the Tribunal for
mediation.

Other Commonwealth tribunals such as the Superannuation Complaints
Tribunal, use ADR processes. The Tribunal attempts to resolve complaints
about superannuation and trustee decisions by using conciliation. The
Australian Industrial Relations Commission arbitrates and conciliates
disputes in relation to workplace relations matters. It is proposed to
supplement the range of processes offered by the Commission with
mediation provided by private practitioners.8

The use of ADR processes is widespread throughout State and Territory
courts. The processes used include mediation, arbitration, early neutral
evaluation, case appraisal, expert referees, conferences and various
informal and inquisitorial approaches to settling disputes.'® There are also
various tribunals in the States and Territories which use ADR processes
such as Commercial Tribunals, Consumer Claims Tribunals, Small Claims
Tribunals, Building Disputes Tribunals and Residential Tenancies Tribunals.?

2.3  Government agencies

Various government agencies at the Commonwealth, State and Territory
levels provide a wide range of ADR services. For example, Equal
Opportunity Commissions around the country provide mediation and
conciliation services for disputes about unlawful discrimination. Workers
compensation disputes are resolved using ADR procedures, usually
conciliation, through such organisations as WorkCover in Victoria. Legal

15 Boulle, L. and Mack, K. op. cit., 13.1 [25].

16 Rose, A. ‘Federal government in civil litigation and dispute resolution’, Unpublished paper presented at
the Conference The Management of Disputes Involving the Commonwealth: Is Litigation Always the
Answer?, 22 April 1999.

17 Australian Law Reform Commission. op. cit., paras 3.57 & 4.2.

18 Reith MP, The Hon. P. Implementation Discussion Paper The Continuing Reform of Workplace Relations:
Implementation of More Jobs, Better Pay, May 1999, pp 19-20.

19 Boulle, L and Mack, K. op. cit., Dispute Resolution 13.1 [28].

20 Heap, J. ‘Courts and Tribunals’, Duncombe, S. & Heap, J. H., op. cit., [4.340-4.1630].
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aid commissions around the country are funded by the Commonwealth
Government to deliver mediation and conferencing services for family
disputes.?

Diversionary conferencing schemes operate in each of the States and
Territories. The aim of conferencing is to divert offenders from the
criminal justice system by offering them the opportunity to attend a
conference to discuss and resolve the offence instead of being charged
and appearing in court. These schemes vary from jurisdiction to
jurisdiction in terms of eligibility, agency responsibility and legislative
basis. Those conducting diversionary conferencing schemes include the
police, justice authorities and community organisations.??

Governments have established various commissions and ombudsman
offices, such as the Health Services Commissioner and the Legal
Ombudsman in Victoria, to deal with disputes relating to particular
professional services to the community. The Federal Private Health
Insurance Ombudsman negotiates settlement of private health insurance
complaints.

2.4 Industry dispute resolution schemes

Since 1990 various industries have set up dispute resolution schemes to
deal with customer disputes. All schemes encourage customers to resolve
their complaint in the first instance with the member of the industry
concerned. Industry members are expected to have their own complaints
handling procedures in place to deal with those complaints, but if they
cannot be resolved, then the customer can take the complaint to the
industry dispute resolution scheme.

The current schemes include the Telecommunications Industry
Ombudsman, the Electricity Ombudsman (TAS and VIC), and the Energy
Ombudsman (NSW). They also include various financial disputes schemes
such as the Australian Banking Industry Ombudsman, the General
Insurance Enquiries and Complaints Scheme, the Life Insurance Complaints
Service, the Financial Services Complaints Resolution Scheme, the
Insurance Brokers Dispute Facility and the Credit Union Dispute Reference
Centre.

21 Dewdney, M. in Duncombe, S. & Heap, J. op. cit., [3.2790].
22 Australian Institute of Criminology, website : www.aic.gov.au
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Most schemes use investigation and conciliation processes to attempt to
resolve disputes. In most cases where a resolution is not reached by
conciliation, the scheme provides for a determination, up to a specified
dollar limit, which is binding on the industry member concerned but not
on the customer.

Other industries have set up schemes to resolve disputes but these usually
involve referral of a complaint to a private mediator or arbitrator for
resolution.

2.5  Private ADR providers

Many private organisations and individuals provide ADR services. The
organisations include commercial bodies such as the Australian
Commercial Disputes Centre and professional organisations such as the
various State and Territory law societies. Private ADR is used for a wide
range of disputes, including commercial, personal injury, building and
construction, and family disputes. Mediation appears to be the main form
of private ADR, and arbitration, conciliation and private judging are also
used.

This short summary of who provides ADR and the type of ADR that they
provide gives some idea of the range of services that are involved. An ADR
service can involve the government or private sector, it can involve
negotiation or arbitration, it can deal with criminal or commercial issues,
and it can have a legal or non-legal context.

Q3. Are there any other significant areas in which ADR is practised?
What are those areas?

Q4. Are there any other categories of ADR practitioners and service
providers? What are those categories?

Parties’ views about ADR

ADR has developed in response to the needs of people and organisations
for dispute resolution systems that are more responsive, less alienating,
cheaper, quicker and provide more satisfactory outcomes. The
development of standards should take account of the views, perceptions
and expectations of parties relating to the practice of ADR.

= Examples of industries where this type of ADR is used are franchising, chartered accountants,
furnishing and internet service providers.
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The ADR community claims a range of benefits for ADR over judicial
determination or unassisted negotiation between parties and their
representatives. In respect of all categories of ADR, the claim is made that
they are quicker, cheaper, more flexible and more responsive to party
needs than other processes. In respect of facilitative ADR, it is claimed
that the parties have control over the process and responsibility for the
outcome and that it can better allow for existing relationships to continue
and prosper.

In terms of shortcomings, when ADR is a compulsory step in court
procedures it can draw out the litigation process. Where one party uses
ADR with the intent of deliberately delaying the proceedings, the other
party may see it as an abuse of the court process. In addition, the private
nature of ADR may result in unfair procedures or outcomes in the absence
of clear standards and forms of accountability.

There are two main sources of knowledge about how parties in Australia
perceive ADR. The first comprises those research studies undertaken in
various ADR programs. The second comprises the anecdotal evidence from
the ADR community. Both give only a limited insight into the topic.

2.6 Research studies

Most Australian research in this area has concentrated on two aspects of
ADR, the objective results of ADR processes (mostly mediation) and the
subjective views of parties, practitioners and legal representatives. The
former are mainly guantitative in nature, and the latter are mainly
qualitative. These research studies®* generally reveal similar findings
about the operation of mediation in particular:

24 Love A, Moloney L & Fisher T, Federally Funded Family Mediation in Melbourne: Outcomes, Costs and
Client Satisfaction, Attorney-Generals’ Department, 1995; Bordow S & Gibson D, Evaluation of the Family
Court Mediation Service, Family Court of Australia Melbourne, 1994; McNair, Family Mediation National
Poll, September 1995; Dewdney M, Sordo B & Chinkin C, Contemporary Developments in Mediation within
the Legal System and Evaluation of the 1992-3 Settlement Week Program, Law Society of New South Wales,
Sydney, 1994; Moloney L, Fisher T, Love A & Ferguson S, Federally Funded Family Mediation in Sydney:
Outcomes, Costs and Client Satisfaction, Commonwealth Attorney-Generals’ Department, 1996; Keys Young,
Research/Evaluation of Family Mediation Practice and the Issue of Violence Final Report, Commonwealth
Attorney-General's Department, 1996; Tow D & Stubbs M, ‘The Effectiveness of Alternative Dispute
Resolution Methods in Planning Disputes’ Australian Dispute Resolution Journal, February 1997, pp 267-
281; Lambeck F, ‘Rental Bond Disputes: A Comparison of Different Dispute Resolution Mechanisms for
Rental Bond Disputes in the Australian Capital Territory’ Australian Dispute Resolution Journal, February
1997, pp 27-41; Fisher J & Blondel M, Couples Mediation: A Forum and A Framework, New South Wales
Marriage Guidance, 1993; Schwartzkoff J & Morgan J, Community Justice Centres - A Report on the New
South Wales Pilot Project 1979-1981 1982; Prior A, ‘What Do Parties Think? A Follow-Up Study of the
Marriage Guidance South Australia Family Mediation Project’, 1993-4 Australian Dispute Resolution
Journal, 99; Delaney, M. and Wright, T. Plaintiffs’ Satisfaction with Dispute Resolution Processes, Justice
Research Centre, 1997.
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there is consistently a very high rate of agreement reached by
parties at mediation;

there is a high level of satisfaction with the fairness of the
mediation process;

there is a high level of satisfaction with the fairness of the
mediated outcome;

most mediated agreements are shown to be durable over time;
the overall level of awareness of family mediation is quite low;
some parties are unsuited to mediation due to violence or power
imbalance;

most women who use mediation feel that they have equal influence
over the terms of the agreement and report increased confidence in
their ability to stand up for themselves and handle future
disagreements;

there are very high rates of satisfaction with the professional skills
and impartiality of mediators;

an overwhelming majority of parties felt that they had been given a
chance to have their say;

a majority of parties believe that mediation gave them an
opportunity to understand the other party’'s point of view;

most pre-trial conference and mediation parties felt that they had
more control over the outcome of their dispute than did parties who
used litigation or arbitration;

one of the most frequently identified benefits relating to mediation
as an alternative to court action is the avoidance of stress, tension
and the trauma of a possible court hearing; and

most lawyers rated mediation as effective to highly effective.

Industry dispute schemes also show a high level of satisfaction with the
service provided.® Most parties were particularly impressed with being
able to speak directly to someone who could handle the complaint from
the outset and with the overall lack of regimentation, policies or
procedures which were considered obstacles to a fair and efficient hearing.2®

These survey results must be viewed with caution in the light of the
following factors. First, most of the surveys relate to family mediation.

25 Telecommunications Industry Ombudsman, 1997-8, Annual Report, p 14.
% ibid, p 20.
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While this is an important type of mediation, it is only one type of ADR
and there are many different contexts in which ADR is practised.

Secondly, the surveys themselves are limited in that the questions asked
of the parties often use terminology which is capable of having different
meanings, without clarifying which meaning is intended by the
respondent. This leads to an appearance of objectivity that can be
illusory.2” Some surveys are also based on small samples?, in some cases
there is a lack of control groups?® and others fail to provide for cross
referencing of responses.3°

Thirdly, the survey findings highlight majority views, but there is often a
significant minority with different opinions. Both positive and negative
views are reflected in anecdotal comments about the ADR used, a sample
of which follows:

“| felt for the first time my ex-husband who had bullied me for years and who
sought to reduce me to ‘nothing’ (his words) finally saw that | had equal
rights; was given dignity via the mediation and confidence myself to speak
out.”st

“Mediation isn't final from my point of view. | felt that | was pushed into
mediation and agreement because legal aid refused to avoid this and go
straight to court. | would have much preferred to go to court as it’s final and
my child’s father can't push me around.”*?

“l appreciated being treated as an equal by the mediator instead of an inferior
person like most court cases do.”*?

“Mediators should not attempt to act as judge, they should be able to accept
having their statements questioned and should encourage questions.”*

“A problem is that mediation assumes that the parties have a commitment to
achieving a workable outcome...its value is low where a party uses it to
appear to be doing the ‘right thing.”3®

27 Ingleby, R. In the Ball Park: Alternative Dispute Resolution and the Courts, Australian Institute of
Judicial Administration Incorporated, 1991 at p 7.

2 Chinkin, C. & Dewdney, M. “Settlement Week in New South Wales: An Evaluation”, Australian Dispute
Resolution Journal, May 1992, p 93, at p 114.

2 Ingleby, R, op. cit., at p6.

30 Caspi, S. ‘Mediation in the Supreme Court: Problems with the Spring Offensive Report’, Australian
Dispute Resolution Journal, November 1994, p 250, at p 254.

31 Moloney, L. Fisher, T. Love, A. & Ferguson, S. Managing Differences: Federally-Funded Family Mediation
in Sydney: Outcomes, Costs and Client Satisfaction. Attorney-General's Department, 1996, p 105.

32 ibid.

33 Dewdney, M, Sordo, B & Chinkin C, Contemporary Developments in Mediation within the Legal System
and Evaluation of the 1992-3 Settlement Week Program, The Law Society of New South Wales, 1994, p 82.
34 ibid, p 83.

5 Fisher, L, & Blondel, M, op. cit., p 26.
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“In retrospect mediation, which was my idea, was a total waste of time and
money. %6

“l had strong feelings that: mediators anti-me or anti-men: did not respect
confidentiality; did not mediate in a way which encouraged resolution; a
thorough waste of time and money: mediators had a pattern of work, obviously
taught but ineffective; did not attempt to mediate or conciliate. When my
wife lost her temper and ended sessions - no attempt to retrieve situation.
Two very nice people but not pro-active, not mediators, not conciliators, did
not actively seek a resolution.”’

“| felt she was going overboard to be fair to him because she was a woman
and did not want to look as though she was ganging up on him with me.
However, this meant she let him drag up all sorts of things and accuse me of
psychologically damaging my kids when they were with me, for three or four
sessions, without actually agreeing on anything.”3®

“| found it crazy that one mandatory requirement for mediation was one had
to be a solicitor, yet could not give legal advice....she may as well have been
a tram driver.”%

2.7 Other anecdotes about ADR

While there are few statistics on the number and nature of complaints
about ADR, there are some stories emerging about examples of bad
practice. The consultation which NADRAC undertook in 1996 revealed
some instances of such practices.

“In the past, at least one judge has been known to designate a lawyer as a
mediator, even though the lawyer had never practised as a mediator and
didn’t know what mediation was.” (Melbourne)

“There is anecdotal evidence of people being invited to participate in a
statutory mediation process and then finding that the process is nothing
like mediation. Accordingly, there is no informed decision to participate on
the part of the consumer.” (Canberra)

“In a recent case the NSW Supreme Court refused to examine what happened
in a mediation even though there were allegations of duress involved.”

(Sydney).

%6 ibid.

37 Keys Young, Research /Evaluation of Family Mediation Practice and the Issue of Violence Final Report,
Attorney-General’'s Department, 1996, p 80.

%8 ibid, p 99.

39 Bordow, S & Gibson, J, Evaluation of the Family Court Mediation Service Research Report No 12, Family
Court of Australia, 1994, p 108.
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Main benefits and deficiences ADR

The survey studies bear out some of the claims of ADR that it is generally
quick, fair and informal and that the parties value it. There is also some
evidence that ADR is usually cheaper than litigation. However, it should
be noted that there have been criticisms of the research methodology
used to substantiate these findings.

Some of the above comments and anecdotes appear to criticise ADR for its
lack of accountability. They also indicate a number of expectations and
concerns in relation to process which standards, especially for mediators,
may need to address such as:

. parties want to be treated respectfully and equally by the third
party during the process;

. the commitment of all parties to participate in the process is
necessary if it is to be effective;

. the role of the third party needs to be clearly explained and
acceptable to the parties, and consistently followed during the
process: particularly in relation to neutrality, confidentiality, and
responsibility for giving legal or other expert advice, suggesting
solutions or determining the outcome;

. the suitability of any ADR process in a particular case needs to be
carefully assessed and the process terminated if it becomes clear it
is wasting time and resources;

. mediators need to control the process so that it encourages parties
to achieve settlement or resolution of their dispute, but is not
abusive of one party or coerces any party into agreement;

. ADR practitioners need to be competent to conduct the ADR
process; and

. limiting the confidentiality of the ADR process where agreements
have been obtained under duress.

Q5. What other Australian studies have examined the use of ADR?

Q6. What other benefits or deficiencies are you aware of or have
you encountered?

Q7. Are there any differences in the benefits or deficiencies for
facilitative, advisory and determinative ADR, respectively? What
are they?
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CHAPTER

Objectives of ADR

This chapter looks at the objectives of ADR from the point of view of a
range of different parties. It considers what different individuals and
groups are aiming to achieve by using ADR and proposes some basic
overall goals for ADR.

The increasing use of various forms of ADR in Australia has been noted in
Chapter Two. This current chapter deals with the various objectives of
ADR in order to establish a starting point for the development of
standards. There are widely varying objectives which at times can be
inconsistent or in conflict with each other.

There are also different categories of ADR objectives. Objectives vary as to
whether they involve short term, medium term or long term needs and
requirements. Some objectives are express and overt, others are implied
and covert. Some objectives can be described in terms of expressed policy
or researched findings, others are extrapolated from trends and
circumstances relevant to the practice of ADR.

Here, a brief overview is provided of some of the objectives of ADR, mainly
from a short term and overt perspective.

3.1  The objectives of ADR parties

Users of ADR services usually want settlement of their dispute and
durability in the sense that the settlement lasts over time.

In addition, those involved in disputes invariably want a settlement that
accommodates their particular interests to the fullest extent possible in
the circumstances.

To ensure a lasting agreement, the outcome may need to be within the
parameters of what is generally acceptable in similar situations to
minimise the possibility of pressure from outside parties to change it.
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As noted in Chapter Two, parties also have objectives in relation to the
ADR process.®® They want it to be suitable for their dispute, affordable,
conveniently located, available within a reasonable timeframe,
understandable and intelligible.

Consumers of any professional services expect to be treated fairly and
respectfully in all their dealings with providers. They also need to be
confident in the impartiality, neutrality, knowledge and skills of the

provider.

In ADR, parties expect to be shown empathy by the ADR provider and to
be empowered to participate effectively in the process as required. They
need adequate information about the issues before making decisions. They
may also want the impact of the dispute and its outcome on relationships
to be addressed. They will expect some form of accountability if services
are not performed satisfactorily.

3.2  The objectives of ADR practitioners

The practitioners of ADR services have had a large impact on the growth
of ADR in recent years. Their objectives differ in terms of their personal
background, their perceptions about the nature and values of ADR, and
the context in which they practice.

ADR practitioners are likely to have some or all of the following
objectives:

. developing their skills, knowledge and expertise;

. developing a commercially viable practice;

. providing good services to their clients and having satisfied clients;
. creating an increased demand for ADR services;

. having societal and government recognition of the value and status
of ADR; and

. contributing towards some of the societal benefits which it is
claimed ADR can provide.

40 For a discussion of the factors parties look for in the conduct of the process see Lewis, S. & Condliffe,
P. ‘Slaying Dragons: Evaluating Mediator Services' Australian Dispute Resolution Journal, 10(2), May 1999,
p 131 at p 133.
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3.3  The objectives of governments

Governments have a wider set of immediate objectives in promoting the
use of ADR, because they view ADR in the broader context of the public
interest. Governments are likely to have some or all of the following
objectives:

. fulfilling the government’s responsibility for providing a system to
resolve disputes in a constructive manner;

. resolving conflicts which have arisen at the earliest appropriate
time;

. preventing conflicts from becoming socially disruptive;

. achieving efficiencies in the provision of those dispute resolution
services provided by the state;

. reducing the demand for expensive dispute resolution services; and

. ensuring parties make use of appropriate dispute resolution
services.

3.4  Broad societal objectives

Apart from the short term objectives of the above interest groups, ADR
can serve broader societal needs and goals, mainly in the longer term.

The vision for ADR is the achievement of a just and harmonious society.
Within this vision, society is likely to have some or all of the following
objectives:

. providing a variety of mechanisms for the resolution of conflict
which cannot be resolved by the parties themselves;

. minimising the cost, time and personal disruption involved in the
processes for resolving disputes as much as the nature of the
dispute will allow;

. minimising the level and amount of disruptive conflict; and

. encouraging or teaching people to deal with their own conflict
unassisted in the future.
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3.5 Common, conflicting and ‘core’ objectives

It is clear from the above overview that there are both common and
competing objectives when the goals and needs of different interest
groups in the ADR community are taken into account. The same would
apply to other occupational and professional services.

It is NADRAC's view that the common or core objectives for ADR which will
need to inform the development of standards are that ADR:

. resolves disputes;

. uses a process which is considered by the parties to be fair;
. achieves acceptable outcomes;

. achieves outcomes that are lasting; and

. uses resources effectively.

With these objectives in mind, the Discussion Paper now looks at the need
for the development of standards.

Q8. To what extent are these core objectives for ADR valid?

Q9. To what extent are the core objectives equally applicable to
facilitative, advisory and determinative ADR?

Q10. To what extent are there other objectives of ADR that might
distort the core objectives?
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CHAPTER

Advantages and disadvantages of ADR
standards

This chapter considers the arguments for and against the need for
standards in ADR.

To what extent should the suggested core objectives of ADR be promoted
through the development of standards for ADR practice? And to what
extent are they already promoted through existing documented
standards?

While it may be assumed that documented standards would enhance or
improve ADR performance, there are arguments for and against the
development of such standards.

Arguments for standards for ADR

In this section of the Discussion Paper NADRAC refers mainly to the views
of the ADR community as recorded in its 1996 consultation process.

4.1  Practitioner accountability

It is argued that documented standards would ensure greater
accountability of practitioners. ADR is often confidential and free from
public scrutiny. In facilitative ADR, the discussions are usually
confidential. In determinative ADR, such as is used in industry dispute
schemes, the manner in which disputes are investigated and resolution is
negotiated, conciliated or determined is not usually accessible to the
general public. In private judging, the ADR session is free from public
scrutiny. Furthermore, the terms of any agreement in facilitative ADR may
prohibit disclosure of the outcome to outside bodies.

Because of the confidentiality of the process and outcome, it is argued
that there should be ways of holding practitioners accountable for the
manner in which they conduct the dispute resolution process.
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In NADRAC's previous consultative process in relation to mediation,
concern was also expressed over the lack of accountability through
professional associations:

“With a freelance private mediator, there is a possibility of professional
misconduct, there being no professional body for mediators to provide them
with necessary backup or discipline.”

“While there may not be a great deal of evidence of “charlatans” in the field,
there is growing evidence of people who influence or bias outcomes.”*

4.2 Informed consumer choice

It is argued that documented standards would provide a source of
information to enable consumers to know what to expect of an ADR
practitioner, a basis for choosing a particular type of ADR, and an
‘industry norm’ against which to measure the performance of the
practitioner.

This point was also referred to in NADRAC's consultative process:

“If consumers don't know what the mediation process is and what is or is not
best practice, how can they know what they are getting?”?

“As mediation becomes more popular, with increasing numbers of people
‘jumping on the bandwagon’, there is a consequential increasing need to
apply standards to ensure there are basic minimum standards to protect the
consumer.”3

“Rather than restrict the ‘free market’, standards are likely to provide greater
freedom for mediators to practice and greater choice for consumers than is
offered by existing organisations.”**

4.3  Credibility of ADR and its practitioners

Surveys show that there is little awareness of some types of ADR. Where
there is awareness there may be a reluctance to try something new.
Documented standards would improve the awareness of ADR and its status
and reputation in the community. They would provide practitioners with

41 NADRAC consultation forum, Canberra, 5 December 1996.
42 ibid.

43 ibid, Melbourne, 29 May 1996.

44 ibid, Sydney, 29 August 1996.
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goals to aspire to and demonstrate to the community that ADR
practitioners and service providers are comparable with other professions
and occupations.

The following points were made in the consultative process:

“The existence of ‘whispering accreditation’ was acknowledged as a problem,
with the result that some mediators get most of the work while others get
little work, leading to loss of skills.”

“What being professional means is being accredited and accepted by the
community with the responsibility for the exercise of power over them.”#¢

4.4  Credibility of service providers

It is argued that ADR service providers have a responsibility for the
standards of their practitioners. Standards would give service providers
objective criteria against which to assess competency and to provide some
consistency between different service providers.

“A feature of the development of ADR in Australia has been the proliferation
of organisations and groups with different approaches and techniques, failing
to encourage any consistency of standards and creating confusion for
consumers.”#

“There is the possibility of conflict between accrediting bodies as to whose
accreditation is of the highest standard, also there is the issue that there are
many other professions offering mediation. One way of dealing with this is to
implement a diverse accreditation system, with specific standards for various
sorts of mediations.”#®

4.5  Government accountability

It is argued that as governments are increasingly legislating to require
parties to attend ADR, such as in the litigation context, in farm debt
mediation and in workplace relations matters, they need to be
accountable for the competence of practitioners performing these services.

4 ibid, Melbourne, 29 May 1996.
46 ibid, Adelaide, 24 October 1996.
47 ibid, Sydney, 29 August 1996.
“8 ibid, Adelaide, 24 October 1996.
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It is also argued that, where a government is providing funding for ADR
services, it must monitor the performance of those services. This is to
ensure that the government and thereby the community feel they are
achieving the benefits of ADR. The development of standards would
promote this accountability.

“If courts are increasingly requiring people in the justice system to go to
mediation, then there is an obligation on the State to develop some method
of assuring the quality of mediation services concerned”®

“It is not appropriate for the courts to develop an accreditation system for
mediation, responsibility lies with the government.”s!

“If governments legislate to recognise mediation services and give them
(mediators) immunity from suit, as is the case under the Family Law Act,
then there is an obligation on government to institute measures to protect
parties of those services.”?

“In the future, more and more members of community will be diverted from
the courts to ADR processes and there is an obligation to ensure some minimum
standards are in place at the outset, together with appropriate complaints
mechanisms.”s?

“Until now, there was really no need for uniform standards. We are now
facing the situation where courts are forcing people to go to mediation.
Therefore, some sort of protection needs to be provided by government or
the courts for people forced into mediation.”>

Agruments against standards for ADR

4.6 Restriction of the market

It is argued that having documented standards will restrict those who
wish to practise ADR and will limit competition. This is because standards
invariably result in entry requirements to the benefit of those
practitioners who have those requirements and to the disadvantage those

S For example the Approval Requirements for Family Relationships Services are used as the basis for
approving organisations for Commonwealth Government funding under the Family Relationships Services
Program.

50 NADRAC consultation forum, Sydney, 29 August 1996.

51 ibid.

52 ibid.

53 ibid, Melbourne, 29 May 1996.

54 ibid, Canberra 5 December 1996.
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who do not. There is a particular concern amongst community-based ADR
practitioners that experienced practitioners who do not possess certain
requirements, for example, tertiary or professional qualifications, will be
denied the right to practise.

“There is a need to avoid the creation of a professional ‘closed shop’ similar
to that in the legal profession.”s

“The imposition of standards or accreditation mechanisms will restrict the
‘free market.”s®

4.7 No current need

It is argued that there is no current need for standards in ADR because
there is sufficient protection for parties in having a choice of ADR
practitioners. Also, it is generally assumed that standards lead to
regulation (see Chapter 12) and that this is not required in the current
stage of ADR development.

“Parties should be free to select the mediator of their choice irrespective of
whether they are trained or not.”s”

“The proposal to regulate mediation is a classic example of the over-regulation
of society (i.e. mediation has worked well on the basis of goodwill and there
is no need for regulation).”s®

4.8  Diversity of ADR practice

It is argued that it is impossible to draft standards which would be
applicable to every possible type of ADR and context.

“It may not be possible to impose standards on communities such as those of
a non-English speaking background where disputes are mediated by local
community leaders.”s®

“Self regulation by mediators/ mediator organisations would be difficult
because of the wide variation in the services provided under the title
‘mediation’.”®°

%5 ibid, Brisbane, 19 April 1996.

56 ibid, Sydney, 29 August 1996.

57 ibid, Melbourne, 29 May 1996.

%8 jbid.

59 ibid, Melbourne, 29 May 1996.

% ibid, Canberra, 5 December 1996.
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4.9  Standards hinder creativity

It is argued that standards would impose a particular structure on the
practice of ADR and stultify the development of creative ways of resolving
disputes. Some consider that the evolution of ADR into the different
processes that currently exist would not have occurred if there were
standards.

“The process of imposing regulation contrasts with the fundamental philosophy
of mediation.”®*

“Mediation is an emerging process and regulation of standards may restrict
the development of the field.”®?

Need for standards to promote objectives
of ADR

NADRAC acknowledges the wide variety of views about the need for
standards. From the arguments, research and anecdotal experiences of
ADR mentioned in Chapter Two it is clear that some people are dissatisfied
with how ADR is currently operating and that the achievement of the
objectives of ADR may be inhibited without the development of standards.

NADRAC is of the view that the development of standards would permit
promotion of the objectives of ADR, minimise dissatisfaction with its
operation, promote service provider and practitioner accountability and
promote the appropriate use of ADR. This approach is consistent with
international developments.53

Q11. Do you agree that standards are needed for ADR? Why?

Q12. Are there any other arguments for or against the development
of standards for ADR?

51 ibid.

52 ibid, Canberra, 5 December 1996.

53 The USA Society of Professionals in Dispute Resolution has established a Committee to explore and
recommend action on issues such as developing a system for accrediting dispute resolution programs,
developing a system for certification of members and recommending ways of attaining competency at a
basic and advanced level. Society of Professionals in Dispute Resolution Progress Committee on
Credentials, Competencies and Qualifications (3CQ), Progress Report, September 1999.
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CHAPTER

Existing standards for ADR

This chapter refers to some examples of documented standards that
currently exist, and the types of matters that they cover.

In Australia there are already documented standards for some ADR
practitioners and service providers. They relate mainly to mediators and
arbitrators and have been developed by various groups over the years.
Standards have been developed for the legal profession (bar associations
and law societies), community organisations (eg community justice
centres), courts and statutory agencies (eg Family Court mediator
standards) and other professional associations (eg LEADR, Institute of
Arbitrators and Mediators Australia). In the Australian Capital Territory,
mediation competency standards have been developed by the ACT
Community Services and Health Industry Training Advisory Board.%*
Excerpts of some current Australian standards are at Appendix 1.

While standards vary in their content, detail and comprehensiveness, the
key areas common to most include the following:

51 Fairness

A fairness standard is reflected in provisions such as “members are
expected to act fairly and in the best interests of all parties”,®® “a
mediator must in no circumstances attempt to coerce the parties to settle
a dispute”, and “the mediator should if he/she considers it would
facilitate settlement, recommend disclosure of relevant information”.%®

64 ACT Community Services and Health Industry Training Board, ACT Competency Standards for
Mediators, December 1995.

85 Institute of Arbitrators & Mediators Australia, Practice Note 2 - Professional Conduct.

66 NSW Law Society.
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5.2  Practitioner competence

This is reflected in provisions such as, “a mediator must not mediate
unless the mediator has the necessary competence to do so”,%” and
“commitment to upgrade skills and knowledge™.®8

5.3  Advertising and publicity

This is reflected in provisions such as “a mediator must not engage in
misleading or deceptive publicity or advertising”.®® It can also cover the
wider duty, such as “mediators should take care that any public
statements or claims they make as to the mediation process, costs and
benefits...are fair and accurate”.”

5.4  Confidentiality

This is reflected in provisions such as “any information received by
mediators in the course of the mediation is confidential and may not be
discussed within the Community Justice Centres. Mediators will not reveal
any information given to anyone outside the negotiation including police,
relatives of the parties, the referring agency and the media™. " It can also
include non-disclosure by parties such as “all parties in the mediation are
at all times to maintain confidentiality about all matters arising during
the mediation”.”?

There are various exceptions to the confidentiality required of ADR
practitioners, including prior consent of the parties,” disclosure required
by law’™ and to prevent a serious and imminent threat to life, health or
property of a person.™

55 Communication issues

This is reflected in provisions such as “mediators educate the parties and
involve them in the mediation process by explaining the process to

57 Law Council of Australia, Ethical Standards for Mediators.

8 ACT Community Services and Health Industry Training Advisory Board, op. cit., 7.5.4.

8 Law Council of Australia op., cit.

0 Alternative Dispute Resolution Branch, Courts Division, Queensland Department of Justice, Code of
Ethics.

7 NSW Community Justice Centres, Code of Professional Conduct for CJC Mediators.

72 Law Institute of Victoria, Mediation: A Guide for Victorian Solicitors.

73 NSW Law Society.

74 Queensland Law Society, Standard of Conduct for Solicitor Mediators, 5.1.1.

s Family Law Regulations part 5, Division 2 regulation 67(b).
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them... encouraging them to speak directly to each other about the issue
in dispute™’ They can include rules about separate sessions in mediation
and the need for care in communicating, such as “arbitrators should be
particularly careful in communicating with parties...inappropriate
communications may prejudice the actual or perceived achievement of
justice”.’”

5.6  Conduct during proceedings

This is reflected in provisions such as, “arbitration proceedings should be
conducted with appropriate dignity and formality””® and the
responsibility of mediators “to manage and control the mediation
process™.” They sometimes propose specific responsibilities on a
practitioner, such as to ensure that “the parties are aware of the fact that
they have the right to be legally represented”.®

5.7  Neutrality and impartiality

This is reflected in provisions such as, “the mediator shall before and
during mediation process disclose to the parties any circumstances which
may cause or have any tendency to cause a conflict of interest”®! and,
“mediators are committed to assist all parties in reaching a mutually
satisfactory agreement and not to favour any one party over another”.82

5.8 Termination and settlement

This is reflected in provisions such as, “a mediator must terminate the
mediation if; (i) requested to do so by a party; or (ii) the mediator is no
longer satisfied that the mediation is appropriate”.8® Guidance is also
given about formalising any agreement, such as “where the parties have
reached an agreement the mediator shall ensure that the agreement be
reduced to writing and signed by the parties”.®*

76 Alternative Dispute Resolution Branch, op. cit.

7 Institute of Arbitrators & Mediators Australia, op. cit.

8ibid.

7 Law Institute of Victoria, op. cit.

80 Queensland Law Society, op. cit., 3.1.9.

81 L aw Society of South Australia: Guidelines for Legal Practitioners Acting as Mediators and Accreditation
of Mediators, 1994, 5.2.

82 NSW Community Justice Centres, op. cit.

83 Family Law Regulations part 5, Division 2 regulation 64(c).

84 Law Society of South Australia, op. cit.
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5.9  Professional responsibilities

This is reflected in provisions such as “it is not acceptable to criticise a
co-mediator in front of the parties”,® and to observe relevant codes so
that they “operate within ethical guidelines”.®

5.10 Agreement on fees

This is reflected in provisions such as, “the fees to be charged for
mediation and any related costs and shall agree with the parties on how
the fees will be shared and the manner of payment”.®’

5.11 Qualifications and training

This is reflected in provisions such as “a personal aptitude to undertake
the work”.88

Limitations on current standards

In reviewing the contents of the existing documented standards referred
to in this chapter and in Appendix 1, NADRAC notes that, while they have
been developed independently of each other, they nevertheless have a
number of common threads or themes. These themes provide a useful
basis for developing standards, which is consistent with the principle of
advisory and facilitative ADR.

In NADRAC's view the existing documented standards generally give more
detailed attention to ethics and, with rare exceptions, have limited focus
on knowledge and competence. However, they are the starting point for
much of the content described in Chapter Six.

Q13. What other documented standards of practice have been
developed in Australia in the ADR area?

Q14. What other key areas are covered in documented standards?

8 Alternative Dispute Resolution Branch op. cit.

86 ACT Community Services and Health Industry Training Advisory Board, op, cit., 7.1.
87 Law Society of South Australia, op. cit.

88 Family Services Council, Mediation Standards, 4.1.1.
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CHAPTER

The content of standards

This chapter describes the knowledge, skills and ethics that could form
the basis for the development of standards.

Chapter 4 referred to the debate about whether standards should be
developed for ADR, and outlined the arguments for and against standards.

Chapter 5 outlined some of the key areas common to existing standards.
This chapter draws upon those existing standards and explores in detail
the potential content of standards.

In considering the content of standards NADRAC has found it useful to
classify them into three broad areas only:

. Knowledge refers to an understanding of relevant theories,
principles, practices, their application and other aspects of
knowledge.

. Skills refers to the practical competencies which an informed
observer would identify when observing an ADR practitioner at
work.

. Ethics refers to the attitudes, behaviours and values associated
with ADR practice.

NADRAC has deliberately chosen to approach this chapter descriptively
and not prescriptively. The knowledge, skills and ethics described provide
a basis for developing ADR standards and are presented here with the aim
of soliciting comment from the ADR community.

NADRAC has avoided referring to the individual dispute resolution
processes, or to particular stages of those processes. To do so might imply
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some preference for a particular model, for example, mediation or
conciliation, which uses those stages. ADR comprises many diverse ways
of resolving disputes and it would be detrimental to this diversity to
favour a particular model and thereby detract from the relevance of
standards to a variety of dispute resolution processes.

What follows is a description of the knowledge, skills and ethics NADRAC
believes may be useful, desirable or necessary in some or all ADR
processes. The list consists of a broad range of knowledge, skills and ethics
from which the appropriate ones can be chosen as they apply to a
particular ADR process. The application to some particular ADR processes
is dealt with in Chapter Eight. No measure for a standard or desired level
of performance is specified. There are many overlaps between the three
categories, for example, the communication element involves knowledge,
skills and ethics.

Knowledge

Council has identified nine areas of knowledge.

6.1 Knowledge about conflict
This refers to knowledge about the following aspects of conflict:

. how conflict arises between individuals and groups, and within
groups;

. the different kinds of conflict that give rise to disputes;

. potential sources of conflict around objectives, values, interests,
relationships, information and structures;

. how conflict can be diagnosed in terms of its various attributes;

. the different procedural, psychological and substantive interests
that form the subject of conflict;

. patterns of conflict escalation and the factors that contribute to
that escalation;

. factors which can cause conflict to de-escalate, including the
interventions of ADR practitioners;

. appropriate dispute resolution interventions for different kinds of
conflict; and
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. the significance of timing in relation to the management and
resolution of conflict.

6.2  Knowledge about culture

This refers to knowledge about the relevance of culture to varying aspects
of conflict and dispute resolution, including:

. the relevance of culture in relation to problem-solving and dispute
resolution;

. the relevance of culture in relation to negotiation, concessions and
compromise;

. cultural variations in relation to written, spoken and non-verbal
communication;

. cultural attitudes towards physical space, venue and time;

. cultural attitudes towards the role of outsiders in dispute
resolution;

. cultural attitudes in relation to the role of law, lawyers and
professional advisers;

. the cultural significance of the individual and the group in dispute
resolution.

6.3  Knowledge about negotiation

This refers to knowledge about aspects of negotiation:

. the role of preparation for the parties in negotiation;

. parties’ capacity and ability to negotiate and make decisions;
. the processes of negotiating;

. the rituals, process and stages of different models and styles of
negotiation;

. the potential impact of power on negotiating behaviour, particularly
a party’s perceptions of their own and the other side’s power;

. the significance of a safe negotiating environment in which parties
can accept or give up power in order to reach agreement;

. problem-solving processes and strategies, for example, how to
generate ideas and options through brain-storming;
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6.4

appropriate ways for dispute resolution practitioners to use their
negotiation knowledge to intervene in and assist the negotiation
process;

predictable tactics, problems and deadlocks which can arise in
negotiation, and strategies for dealing with them; and

the information that parties need to make their own decisions, and
how it can be collected and analysed.

Knowledge about communication

This refers to knowledge about aspects of communication that might be of
relevance in the dispute resolution context:

6.5

ways in which inadequate communication can cause conflict, or
contribute to its escalation;

appropriate forms of communication for promoting the resolution of
conflict, and avoiding language which reinforces or encourages
conflict;

appropriate questioning and answering, summarising, reframing,
paraphrasing and non-verbal communication;

appropriate ways of assisting disputing parties to communicate
effectively with each other;

awareness of the effects of the practitioner’s communication style
on the parties and the progress of the dispute resolution process;
and

techniques of drafting, writing up decisions and other written
communication skills.

Knowledge about context

This refers to knowledge about contextual factors relevant in the practice
of ADR processes:

the legal, social, cultural, economic and institutional context of the
dispute;

other dispute resolution procedures that precede or follow an ADR
intervention within a particular context ;
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6.6

relevant relationships, such as couple, family and group
relationships;

availability of professional, academic, technical, community and
educational resources for party use or referral;

the legal and social standards that would be applicable if the case
was taken to a court or other forum following a particular ADR
process;

the significance of the diversity of the parties involved in ADR;®® and

the structures, resources, processes and requirements of the service
provider.

Knowledge about procedure

This refers to knowledge about the different procedural elements and
requirements of a particular ADR context:

6.7

the theory, systems and methods of the relevant dispute resolution
processes, and their suitability for particular situations;

the management and conduct of a dispute resolution process, and
how the practitioner structures and adapts the process in the most
appropriate way;

stages of a dispute resolution process, and how they can be used
most effectively;

how to deal with non-compliance with procedural requirements;
how to ensure procedural fairness;

criteria for exercising discretion on procedural matters, for example,
adjournments, consultations with individual parties, and duration;
and

how to identify who may be interested parties and how to ensure
their appropriate participation.

Knowledge about self

This refers to knowledge about how an ADR practitioner can be aware of
and reflect on what they contribute to the process of dispute resolution:

8 National Alternative Dispute Resolution Advisory Council, A Fair Say, 1999.
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6.8

the ADR practitioner’s effect on the parties and their effect on him
or her;

the dynamics of the relationship between the practitioner and the
parties;

the inter-action of different values, beliefs, assumptions and
prejudices, and their effect on the process;

clarity over professional and personal boundaries, the knowledge of
how to retain professional warmth, empathy and objectivity while
keeping personal feelings and experiences in abeyance;

awareness of one’s own interpersonal communication style and the
effect it has on others; and

awareness of personal responses to conflict and high emotion.

Knowledge about decision-making

In advisory and determinative ADR, this refers to knowledge about how to
make a decision:

6.9

the steps needed to obtain and to consider properly all relevant
information prior to making a decision;

how to evaluate facts, information, evidence, precedent and
opinions in arriving at a decision;

how to provide verbal or written reasons for a decision;

the duty to exercise reasonable care in the provision of information
or advice;

the extent to which fairness and natural justice should apply in
decision-making; and

appropriate legal, industrial or social standards or norms.

Knowledge about matching ADR to disputes

This refers to knowledge about screening and streaming appropriate cases
for ADR processes:

what dispute resolution forum is most appropriate for what kind of
dispute;
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. what is the best time in the development of a dispute for an ADR
intervention;

. the information parties require to make their own choice of dispute
resolution process;

. the substantive, psychological and procedural needs of parties that
affect the choice of a particular ADR process;

. the advantages and disadvantages of various dispute resolution
processes, and their alternatives;

. issues of confidentiality, duty of care and procedural fairness during
the assessment or intake process; and

. indications that a dispute would be inappropriate for an ADR
process.

Q15. To what extent are the nine areas of knowledge described
relevant to the practice of facilitative, advisory and determinative
ADR?

Q16. What other knowledge might be generally relevant to the
practice of facilitative, advisory and determinative ADR?
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Skills

In this section NADRAC has focussed on the skills involved in conducting
ADR processes.

The order in which the skills are listed in each category is not intended to
signify a particular level of importance for each skill, nor is it intended to
signify a particular point in time at which a skill should be used. The
skills can be used at whatever time they are appropriate in an ADR
session.

6.10 Assessing a dispute for ADR

This refers to a variety of analytical and interpersonal skills used to
conduct a sound assessment of a dispute for any particular ADR process or
processes. They can be demonstrated by:

. accurately and concisely analysing the presenting issues to assess
the most suitable process;

. accurately and effectively referring parties to other services which
may be more appropriate;

. understanding the emotions and expectations of parties;

. determining the parties’ readiness to consider and commit to ADR
processes, rather than continue the fight;

. preparing and counselling parties in preparation for an ADR process;

. assessing power differentials between parties, including the timely
and effective exclusion of ADR where appropriate; and

. providing accurate, timely and relevant information about the ADR
processes available, and other resources.

6.11 Gathering and using information

This refers to the skills of collecting and systematising information,
drawing inferences and deductions, and where appropriate deciding on
guestions of fact. They can be demonstrated by:

. collecting and organising data;
. assisting parties to provide appropriate information;

. investigating and dealing with gaps in information;
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. managing the way information is presented, tested and evaluated;
. drawing inferences or deductions from information; and

. applying relevant rules and principles of evidence.

6.12 Defining the dispute

This refers to the skills required to analyse and define the issues in
dispute. They can be demonstrated by:

. involving the parties in identifying and defining the dispute;
. using appropriate terms to describe the dispute;

. defining the dispute in terms of interests where appropriate;
. establishing common ground between the parties; and

. ordering, differentiating and prioritising the issues.

6.13 Communication

This refers to the skills required to clarify, understand and impart
understanding, and to manage communication exchanges between the
parties. They can be demonstrated by:

. effective, accurate and clear communication with the parties;

. checking with parties that they are clear about what is going on,
and responding to their queries;

. showing understanding by use of listening and questioning skills;
. summarising, paraphrasing and reframing;

. appropriate use of language and terminology;

. use of verbal and non-verbal communication techniques; and

. appropriate writing and recording.

6.14 Managing the process

This refers to the skills necessary to chair, order, control and maintain
continuity and progress of the dispute resolution process, including
setting procedural rules and behaviour guidelines, and organising the
appropriate physical environment. They can be demonstrated by:

. establishing the appropriate venue, rooms, seating and other
aspects of the physical environment;
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organising appropriate facilities and amenities for the parties;
maintaining a favourable and safe environment for all participants;

ascertaining and developing the capacity and ability of all parties to
participate in the process;

maintaining party commitment to the process;
maintaining procedural fairness for all parties involved in the process;
complying with statutory, contractual and procedural requirements;

adapting the process to suit the needs of the parties and the
dispute; and

adapting the process to deal with the use of more than one ADR
practitioner in the same dispute.

6.15 Managing interaction between the parties

This refers to the skills necessary to manage effectively the behaviours of,
and interaction between, the parties. They can be demonstrated by:

choosing appropriate mechanisms to prevent escalation of the
dispute;

identifying, acknowledging and normalising conflicting behaviours;

dealing with hostility, emotion and deviations from expected
behaviour during the process;

using rules and behavioural guidelines as required by the
circumstances;

separating the personal issues from the substantive issues; and

identifying and managing expectations.

6.16 Negotiation

This refers to the skills required to assist the parties to negotiate with one
another in order to reach agreement. They can be demonstrated by:

assisting parties to prepare for negotiations;
assisting parties to identify options and make choices;
using creative and inventive problem-solving strategies;

assisting parties to identify agreements and decisions made, and
future action required,;

NADRAC — THE DEVELOPMENT OF STANDARDS FOR ADR — DISCUSSION PAPER



identifying agreements and decisions made, and future action
required;

ensuring legislative and other constraints are identified and taken
into account;

focusing on interests (exploration of interests) where appropriate;

assisting parties to make and respond to offers, linking and
packaging; and

managing blockages, loss of face and final closures.

6.17 Being impartial

This refers to the skills necessary to balance the relationships with and
between the parties, to create trust in the process and the practitioner, and
to ensure fairness for all parties involved. They can be demonstrated by:

an even-handed conduct of the process;
avoiding any appearance of partiality or bias through word or conduct;

ensuring an appropriate degree of party responsibility for the
outcome and the process;

hearing all parties to a dispute and considering all relevant
arguments before a decision is made;

giving all parties an opportunity to present their point of view
before a decision is made;

giving all parties an opportunity to respond to any adverse material
which could influence a decision affecting them;

acting without actual or perceived bias;

ensuring legislative and other constraints are identified and taken
into account; and

displaying sincerity and integrity, and building and maintaining trust.

6.18 Making a decision

This refers to the key elements of good decision-making, namely that it
be legal, ethical, explicit, equitable, sensible and that it complies with the
principles of natural justice. These qualities can be demonstrated by:

ensuring the decision is consistent with the powers vested in the
ADR provider;
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. clearly expressing the decision, its implications, and how the ADR
provider came to that decision;

. clearly drafting the decision and ensuring it contains enough
information to explain the reasons of the decision-maker;

. explaining the decision to the affected parties; and

. in facilitative ADR processes, providing parties with the opportunity
to reflect on the agreement or seek legal advice.

6.19 Concluding the ADR process

In facilitative and advisory ADR processes, this refers to the skills required
to consolidate an agreement by the parties. These skills can be
demonstrated by:

. ensuring parties clearly understand the agreement, and their roles
and responsibilities;

. enabling parties to reach agreement across the final blockages and
gaps;
. managing the rituals of closure;

. managing any lack of agreement, the termination of the process
and the exit of the ADR practitioner;

. testing the agreement and its implementation for workability and
durability;

. drafting the agreement in clear and unambiguous terms; and

. making appropriate referrals if necessary.

Q17. To what extent do these skills accurately reflect the needs of
facilitative, advisory and determinative ADR?

Q18. What other skills might be relevant to the practice of
facilitative, advisory and determinative ADR?
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Ethics

Ethics refers to the attitudes, behaviours and values associated with ADR
practice.

NADRAC focuses on eight areas in ADR practice with ethical implications,
and proposes some issues that the development of standards should take
into account.

In this section the focus is on the ADR practitioner although similar
obligations may be required of service providers.

6.20 Promoting services accurately

Ethical issues arise for an ADR practitioner when advertising his or her
services. These issues involve:

. ensuring that information marketing the services is accurate;

. the undesirability of referrers making exaggerated claims about the
service provider or the relevant ADR process;

. avoiding the appearance of soliciting work in particular disputes;
. the prohibition of referral commissions or kickbacks;
. taking cases only if work arrangements allow for timely attention;

. clarifying any personal involvement if another service provider is
already involved in the same dispute in a similar or overlapping
role; and

. providing information about service costs and fees.

6.21 Ensuring effective participation by parties

Depending on the ADR process used, the practitioner may need to ensure
that the parties are given the opportunity to have their say, make
decisions about time frames, venues and costs, and to understand the
issues and the implications of choosing one outcome over another.

Further, particularly in facilitative ADR, it is important that the
practitioner be aware of those cases in which it would not be appropriate
for the parties to participate in an ADR process, or to do so only with
special adaptations.
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A practitioner may need to consider what action is required of them in
the following situations:

. the parties lack an adequate level of understanding of the issues
and implications of the possible outcomes;

. the parties lack sufficient time to assess any proposed outcome;
. there is the possibility of undue practitioner influence;
. the process is inappropriate to resolve the parties’ dispute;

. the physical safety of the parties, practitioner or third parties has
been or may be at risk;

. strategies which are quite inconsistent with the ADR process are
being pursued by one or other of the parties;

. a party has undertaken the ADR process in order to gather
information to be used in furtherance of the dispute;

. where one or more parties is unable to participate effectively in the
process and whether this can be remedied procedurally, e.g. by
proceeding with advocates or advisers for that party;

. where one or more parties is unable to negotiate effectively e.g. by
encouraging mutual concessions and trade-offs;

. a significant power imbalance between the parties is likely to
prejudice the outcome for one of the parties; and

. the parties are not willing to participate in good faith.

6.22 Eliciting information

Most ADR processes rely on developing a clear understanding of the
reasons for the dispute. To achieve this the parties may need to be
encouraged to describe their own perceptions and needs clearly and as
completely as possible. ADR practitioners need to be aware of the scope of
their duty to elicit relevant information, and encourage the parties to
obtain, check and share information.

Where determinative ADR is used, ADR practitioners may have a wide
discretion to decide what information is relevant.®® However, where

9 Australian Commercial Disputes Centre, Guidelines for Arbitration, paragraph 8(c).

NADRAC — THE DEVELOPMENT OF STANDARDS FOR ADR — DISCUSSION PAPER



facilitative ADR processes are being used, the ADR practitioner may need
to consider issues such as:

. whether an ADR practitioner can contradict a party (e.g. by physical
evidence or prior inconsistent statement);

. whether there is any scope for discrediting a party before their
colleagues (on the same side of the dispute) in order to verify the
relevant facts;

. the kinds of information that may only be raised for discussion in
private sessions; and

. whether recommendations or decisions may be restricted to agreed
issues in dispute, or to other related issues as well.

6.23 Effectively controlling the process

Some ADR processes end with an expert recommendation and not a final
decision. In others, the parties or the ADR practitioner make decisions
with a view to ending the dispute. In all cases ADR practitioners are
expected to perform their duties diligently and promptly so they are
completed within a reasonable time-frame.

According to the ADR process involved, the ADR practitioner may need to
consider, whether to:

. discourage the parties from abandoning the process when the
practitioner believes settlement is possible;

. abandon (or threaten to abandon) the process in order to induce
agreement; and

. try to restrict the number or scope of settlement options by
reference to similar case experience, expert intellectual knowledge
or legal principles.

6.24 Exhibiting neutrality

Neutrality refers to an ADR practitioner’s independence and lack of
personal interest in the outcome. An ADR practitioner might be regarded
as neutral where he or she approaches the subject matter of the dispute
with an open mind, free of preconceptions or predisposition towards
either of the parties.
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The importance of an appearance of neutrality is that the parties can be
satisfied that the ADR practitioner is not biased against them, and that
they can trust the ADR practitioner to conduct the process fairly.

Neutrality requires that the ADR practitioner disclose to all parties
whether there is any:

. existing or prior relationship between the ADR practitioner and any
party;

. other prior contact between the ADR practitioner and the parties;

. interest in the outcome of the particular dispute;

. likelihood of present or future conflicts of interest; or

. personal values, experience or knowledge of the ADR practitioner
which might affect impartiality, given the nature of the subject
matter and the characteristics of the parties.

6.25 Maintaining impartiality

While neutrality is a question of interest, impartiality is more a matter of
behaviour. It relates to the retention of the confidence of the parties
based on their perception that they are treated fairly by the ADR
practitioner throughout the process. If there are any limits on the
requirement of impartiality, they should be clearly explained to and
understood by the parties.

Impartiality requires the ADR practitioner to:
. conduct the process in a fair and even-handed way;

. generally treat the parties equally (i.e. spending approximately the
same time hearing one statement as others or approximately the
same time in separate session with one as with another);%*

. not accept advances, offers or other gifts from parties;

. give advice or allow representation, support or assistance equally to
parties; and

. organise the venue, times or seating in a way which suits all
parties.

91 See also National Alternative Dispute Resolution Advisory Council, A Fair Say, 1999.
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6.26 Maintaining confidentiality

Some ADR processes are considered to be essentially private (e.g.
mediation) and some are not (e.g. facilitation of public consultations). It
is important that the practitioner and parties in any ADR process have, as
far as possible, a clear and common understanding of the extent of
confidentiality and the limits of confidentiality.®?

Confidentiality may require an ADR practitioner to:

. Not disclose information provided by one of the parties in an ADR
session to the other party. (In mediation or conciliation,
information may be conveyed to the practitioner during a separate
private session. In other ADR processes it may be necessary for all
information to be made available to both parties.)

. Not disclose information about the dispute to third parties. (At
common law, negotiations undertaken with a view to resolving a
dispute are privileged. In some cases, mostly in facilitative ADR
processes, statutory provisions extend this common law protection.
The issue is discussed further in Chapter Eleven.)

However, in all cases the ADR practitioner should make clear to the parties
the limits on disclosing information that apply to the parties and to the
practitioner.

6.27 Ensuring appropriate outcomes

Depending on the context, the outcome of an ADR process needs to
comply with certain requirements. In particular, an ADR practitioner may
need to consider or get advice on whether:

. the interests of third parties are appropriately protected or at least
not unnecessarily or unjustifiably threatened;

. the outcome, particularly in determinative ADR, is fair as between
the parties;

. a decision, particularly in determinative ADR, is one which a
reasonable person could have made in the circumstances;

92 The issue of non-disclosure by the parties of information about the dispute to third parties is an
aspect of confidentiality that relates to the parties rather than the practitioner. It is not dealt with in
this paper.
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. an agreement condones an illegal activity;
. an agreement is legally void or voidable;

. a decision, particularly in a determinative ADR process, is legally
valid; and

. any advice, agreement or decision does not involve unlawful or
unjustifiable discrimination.

Q19. To what extent do these ethical duties accurately reflect the
principles and requirements of facilitative, advisory and
determinative ADR?

Q20. What other ethical duties might be relevant to the practice
of facilitative, advisory and determinative ADR?
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CHAPTER

General principles underlying the
development of standards

In this chapter the Council considers the principles that might govern
the development of standards.

The previous chapter has outlined the knowledge, skills and ethics that
might be included in documentary standards. These provide the basis for
the development of standards by relevant parties in terms of the
principles set out in this chapter.

NADRAC takes this approach for two reasons. The first is that it is
consistent with one of the societal purposes of ADR: that a consensual
and collaborative process results in ownership of the outcome, and its
effective implementation.

The second is that the ADR community in Australia is diverse and does
not currently have a peak body (or bodies) which could provide a
centralised source of consultation and coordination on these issues across
different contexts.

From its vantage point, NADRAC therefore proposes the following
principles, derived from the aims and objectives of ADR as outlined in
Chapter Three, to act as a unifying frame of reference for the development
of standards.

1. The development of standards should occur through consultative
processes that are acceptable to the ADR community and no one
body, organisation, association or governmental agency should
attempt to impose standards unilaterally.
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2. Standards should be developed in light of the objectives of ADR
which have been suggested in Chapter Three.

3. All standards should recognise the particular circumstances in
which the relevant ADR process is carried out.

4. Standards should balance the needs not only of parties and
providers of ADR processes but also broader societal interests and
needs.

5. Standards should take account of the current state of theoretical
and comparative knowledge in the area, and be informed by actual
ADR practice.

6. Standards should be based on a realistic appraisal of resources,
private and public, which are available for the conduct of ADR
processes.

7. ADR standards need to be supported by an appropriate balance of
government regulation, professional self-regulation, public
accountability, legal redress and competitive market forces.

8. The responsibility for upholding and enforcing standards should
likewise involve practitioners, service-providers, professional bodies,
consumer bodies and government organisations.

9. Standards should be able to be changed and adapted through
appropriate consultative arrangements where circumstances require
it and, in most cases, this will involve a continuous raising of
standards over time.

Q21. To what extent are these principles relevant to guiding the
development of standards?

Q22. What other principles are relevant for guiding the
development of standards?
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CHAPTER

How to develop standards

In this chapter NADRAC takes four contexts in which ADR is practised
and shows how a service provider in each context might consider the
development of standards relevant to its practitioners.

The aspects of ADR practice outlined in Chapter Six will need to vary
according to the type of ADR process being used. Standards developed by
service providers, based on the principles in Chapter Seven, will need to
take into account these variations.

The four contexts for ADR used in this chapter show how knowledge, skills
and ethics can apply differently according to the context. It is hoped that
these examples will demonstrate how service providers can develop their
own standards, according to their circumstances.

NADRAC does not use terms such as ‘best practice’ and ‘minimum
standards’ Instead it prefers to give examples to guide service providers in
their task of creating levels of performance which their practitioners are
expected to attain.

8.1  Application of the standards

In order to meet the objectives of ADR in different contexts, the areas of
ADR practice discussed in Chapter Six may need to be varied. The areas
may need to be altered by:

1.  adding additional standards about knowledge, skills or ethics;

2.  deleting some standards that do not apply;
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3. defining the standards in order to reflect the particular context;

4.  deciding what are the priorities of some standards in relation to
others;

5. establishing measures for the standards; and

6. setting the appropriate level of proficiency for the standards.

Examples of standards in context

8.2  Example 1: Statutory conciliation

In Australia there are forms of ADR practised where the roles and powers
given to practitioners range from the facilitation of disputes to decision-
making, if agreement cannot be achieved.

For example, in the workers’ compensation field in Victoria, conciliation is
the mandatory first step of appeal for disputes arising from a work-related
injury claim. Disputes usually arise after an adverse decision by an
employer/insurer about a worker’s claim. Conciliators conduct multiparty
conferences among workers, their assistants, employers and insurers (who
are regular attendees).

Conciliators in Victoria possess a range of powers to bring closure to
disputes and prevent escalation of the matter into the courts. They
include powers to:

. Examine insurer decisions on the basis of documentation provided
against established principles of proper and sound decision-making;

. Facilitate or mediate disputes through discussion of the issues in
order to reach agreement;

. Make recommendations, which in law protect those accepting such
a recommendation from admission of liability;

. Suspend or adjourn matters, and request further information to be
supplied;

. Refer medical questions in dispute to a Medical Panel for a binding
decision;

NADRAC — THE DEVELOPMENT OF STANDARDS FOR ADR — DISCUSSION PAPER



. Prevent the use of material formally requested from a party, but not
submitted by that party, in any subsequent legal proceedings;

. Conclude conciliation by a decision that agreement is not
achievable, and then decide whether or not the employer/insurer
has an arguable case for the denial of liability;

. If there is an arguable case, decide whether the claimant has taken
all reasonable steps to settle the dispute, and if not, prevent the
party from proceeding to court until such steps are undertaken; and

. If there is no arguable case, issue a Direction that weekly payments
be made or continue to be made for up to 36 weeks, or that medical
and like services up to $2,000 be paid, without a party so directed
being held liable for the claim.

There are particular areas of knowledge, skills and ethics that ADR
practitioners in this field require to manage their roles and powers.

Knowledge

The conciliator requires significant contextual knowledge such as the
relevant law, claims administration, industrial rights and responsibilities,
and medical technicalities. In order to be fair, and be perceived to be fair
by all parties, knowledge is required of due process requirements at
different stages as the dispute resolution process shifts from facilitation
to decision-making. In the industrial context of workers’ compensation
disputes, awareness of the issues of cultural and linguistic diversity are
also important knowledge requirements.

Skills

Conciliators require a range of skills relating to their procedural
obligations, including managing the process flexibly, fact-finding and
making a good decision. Parties need to be made aware by the conciliator
of the various roles that the conciliator possesses, and have them
identified clearly at the start of the process and signalled when they are
about to occur. The conciliator requires critical judgement skills to be able
to carry out the transition from one role to another, and to time it
according to the needs of the parties and the nature of the dispute.
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Conciliators require high skill levels in structuring information, in analysis
and, in some cases, in providing reasons for decisions as required. Skills in
using interpreters effectively are also required.

Ethics

There are particular ethical challenges for conciliators in this context
including effective participation by the parties (for example, if a party
attends unassisted), impartiality (where repeat participants attend with a
one-off party), and ensuring appropriate outcomes (ensuring that the
agreement is consistent with the legal framework).

Given the usual volume of cases and other demands in this context, there
are also ethical responsibilities within the group of conciliators for their
own and each other’s professional and personal development and
wellbeing.

8.3  Example 2: Commercial ADR

The development of standards in commercial ADR might require attention
to the following particular issues.

Knowledge

There might need to be substantive legal knowledge in relevant areas, for
example trade practices legislation and case law, corporations law or
building law. Procedural legal knowledge might be needed, for example, in
relation to jurisdictional matters, rules of court and time limits.

In particular, knowledge of business practice and convention in specific
areas might be needed, such as commercial leasing, construction
agreements or international contracting. In addition, an understanding of
current national and international economic and trading factors which
give rise to commercial conflicts and disputes might be relevant.

Knowledge of the levels of authority within an organisation and a party’s
capacity to make decisions on behalf of a company may also be useful.

Skills

In commercial mediation it may be relevant to have skills in dealing with
high-powered business people who have considerable economic power and
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leverage, extensive resources, access to advisers and tight timeframes. It
might also be necessary to have the ability to follow complex analyses of
books of accounts, business plans, commercial contracts and other
business documents.

It might be particularly important to have communication skills
appropriate for different levels of business, and the ability to use and
explain technical terms relating to business or specific categories of
business disputes. In addition, negotiation skills appropriate for the hard
bargaining required for commercial settlements might be relevant.

An ability to manage the different interests inherent in multi-party
disputes may be an important skill in this context.

Ethics

The ethics required of a commercial mediator might include the
maintenance of impartiality in the context of shuttle mediation often
used in commercial ADR. In addition, a commercial mediator might be
required to balance appropriately the power between the parties in
situations where a major corporate player is involved.

Upholding of fiduciary obligations where commercially-sensitive
information is provided in an ADR process, for example in the separate
sessions of mediation, may also be necessary for commercial mediators.

8.4  Example 3: School peer mediation

Peer mediation programs have been developed in many primary and
secondary schools around Australia. They have the role of introducing the
general community to the advantages of resolving conflict by addressing
needs. While young practitioners, especially those at primary school,
cannot be expected to acquire the same degree of knowledge and skill as
their adult counterparts, they commonly deal with disputes that the adult
community regards as serious, for example, allegations of assault, theft
and discrimination.

Knowledge

As far as conflict theory is concerned, standards might need to require
school peer mediators to have a basic understanding of patterns of

NADRAC — THE DEVELOPMENT OF STANDARDS FOR ADR — DISCUSSION PAPER



conflict escalation, identification and relevance of feelings, appreciation
of individual values and needs, and of the range of responses to conflict
situations.

Contextual knowledge can be gained from day-to-day experience as a
member of the school community.

Awareness of the elements of communication and the need for clarity may
need to be the subject of standards. The use of prepared outlines and sets
of strategic questions can enhance familiarity with the steps of a set
procedure. Standards may be needed that require knowledge of the
facilitative role and appreciation of the dynamics of bargaining.

Skills

In a school peer mediation program it is likely that cases are selected as
appropriate for the application of a single, well-defined process. They are
likely to involve a limited range of predictable subject-matter areas with
recurring themes. Adult supervisors are likely to be accessible at all stages
of the process. The standards required of the peer mediators might need
to reflect these factors.

Standards for school peer mediators may need to deal with acquiring and
practicing clear and effective communication. They might also need to
deal with skills in managing the participation of, and interaction
between, the parties, maintaining an even-handed approach, separating
the parties from the issues, focusing on and clarifying interests,
identifying choices and external constraints, and facilitating a fair
bargaining process.

Ethics

The ethics of a school peer mediation program need to be developed in
the context of the norms of the school, as well as those of the ADR
community generally.

In particular standards for school peer mediators might need to have
regard to ensuring that school students do not use the program for
inappropriate reasons, for example, getting to know the mediator for
social reasons. Ethical standards might also involve the need for
confidentiality, impartiality and neutrality in a close school environment.
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The standards may need to address the need to limit confidentiality for
reasons of protection of persons or school property.

Standards for school peer mediators may need to require that the parties
are physically and psychologically safe, and that mediated agreements
comply with school norms. Another issue to be considered in developing
standards in this area is that self determination is being promoted in a
school environment where students may expect an imposed decision or
only one correct solution to a problem.

8.5 Example 4: Family mediation

Mediation is being used increasingly to resolve a broad range of family
conflicts and disputes between family members. For example: State and
Commonwealth Governments, concerned about the increase in youth
homelessness have funded adolescent/parent mediation services; and
disputes about the provisions and administration of wills and the care of
elderly family members are often mediated, usually by community
organisations or private mediators.

In addition, the Commonwealth Government has funded community-based
organisations to provide divorce mediation services and the Family Court
also provides mediation as a separate service, distinct from conciliation
counselling and conferencing. Both the Family Court’'s mediation services,
and those of the funded community based organisations, are required to
comply with the Family Law Act and its regulations, including obligations
in relation to confidentiality, the needs of children, reporting of child
abuse and screening for a history of violence between the parties.

So, in the case of separation and divorce mediation there are some
standards already in place. In addition, further contractual conditions and
standards are imposed on organisations receiving Government funding for
family mediation and aspirational, or best practice, standards have also
been developed.®

The objectives of separation and divorce mediation are often much broader
than just dispute resolution and can include:

. the restructuring of family relationships arising out of the
separation and divorce of a couple;

93 See Family Services Council, Mediation Standards for organisations approved by the Federal Attorney-
General.
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. facilitation of the necessary decision making in relation to a range
of practical issues such as how and when separation will occur,
future parenting responsibilities and plans, division and allocation
of responsibility for all property and debts, and ongoing financial
support of each parent and child; and

. the resolution or management of any conflict occurring within
family relationships and of particular disputes on any of the issues.

In addition, family conflict and interaction during the process of
separation and divorce is often emotionally intense and complex and may
include violence, fear and severe power imbalance between family
members.

To achieve all these objectives within such a complex and changing
context it may be necessary for some standards requiring additional or
specialised knowledge, skills and ethical behaviour.

Knowledge

Mediators may need to have considerable understanding of the stages and
effects of separation, divorce and repartnering for all family members,
including children. A detailed knowledge may be necessary of how
different family members interact and communicate and how conflict
arises and escalates, particularly in the couple relationship and that of
parent and child. Knowledge of the nature, use and effects of power,
coercion, control, abuse and violence in family relationships may be
regarded as essential.

It may also be desirable for mediators to have sufficient knowledge of
patterns of parenting after separation, the likely financial and economic
consequences of separation and divorce and resources which may assist
family members through both the separation and mediation processes.
Knowledge of relevant legislation may also be desirable, in order to assist
the parties to identify and discuss the range of options and their
respective legal advice.

Skills

Because there is considerable risk of violence occurring during the
separation process and of severe power imbalance between the parties,
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mediators may need highly developed assessment skills to determine the
suitability of mediation in a particular case. Mediators may also need to
modify the process in appropriate cases, in order to minimise power
imbalance and maximise safety for all family members.

These skills include ability to:

. identify the sources of power and disadvantage for each party
arising from their differences and diversity; and

. assess each party’s capacity and disposition to use and abuse power
in the relationship (and during the mediation process), and to
negotiate effectively for himself or herself, or with coaching,
information and support.

Because communication patterns in family relationships are usually
entrenched, emotionally complex and at times non verbal, a mediator may
need sophisticated communication skills to be able to translate what is
going on for each party and promote positive communication between
them.

A mediator may also need particular skills in managing emotionally
intense conflict including assessing the appropriate length of a mediation
session and conducting private sessions.

Ethics

The intensity and familiarity of family conflict can affect mediators
powerfully and unconsciously. It may therefore be necessary for high
standards in relation to self-awareness, supervision of casework and
willingness to inform the parties of any difficulty, and to withdraw as
mediator if necessary.

The potential for power imbalance and/or violence during separation may
place an obligation on the mediator to take particular care to assess
whether it is both appropriate and safe for family members to attend
mediation, and decide not to proceed if necessary.

The emotional complexity and the importance of gender to many issues in
family mediation may affect the capacity of a sole mediator to manage the
case or to be neutral and perceived to be so. Co-mediation may need to be
considered or offered in certain circumstances, if mediation is to proceed.
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Many family disputes affect or involve children directly or indirectly.
Children are particularly vulnerable during separation and divorce.
Decisions may have to be made about how their interests will be identified
and addressed, and whether children will be informed and consulted
about the issues or be parties to the mediation. Accordingly, standards
may need to be very specific about the mediator’s responsibility for
protecting children’s interests and screening for or reporting child abuse.

Parties are often unrepresented when they attend mediation and have not
had legal advice before they attend the first meeting. In those
circumstances it may be necessary for the mediator to address the parties’
need for independent legal advice and to structure the mediation process
over several sessions to enable this to occur. This may also be desirable for
other reasons, as the couple may need to make temporary arrangements
on many matters when they first separate and it may be some time before
they are ready to negotiate a permanent settlement. Where the mediator
is also a lawyer, there may also be an obligation to clarify the mediator’s
role with regard to provision of legal information which may be construed
as advice.

Q23. To what extent are service providers in the best position to
set standards?

Q24. To what extent is consistency in standards between service
providers desirable?

Q25. Is it preferable to have minimum standards of ADR practice
and if so in what areas of ADR practice?
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CHAPTER

Attaining standards

In this chapter consideration is given to how practitioners can attain
standards that have been developed. Achievement is considered in terms
of the training, education, qualifications and accreditation of ADR
practitioners.

While Chapters Six, Seven and Eight focus on the content and creation of
standards for ADR practitioners, Chapters Nine, Ten and Eleven explore the
issues involved in attaining, maintaining and enforcing standards.
Chapter Nine deals with the issues of training, education and
accreditation as a means of ensuring practitioners actually attain a certain
level of competency before they commence practice.

Chapter Ten deals with the issues that might need to be considered by the
various stakeholders so that observance of standards is supported and
encouraged.

Chapter Eleven looks at the enforcement of standards where they are
breached. It also covers related issues such as immunity, admissibility and
confidentiality.

Shared responsibilities

NADRAC is of the view that the development, attainment, maintenance
and enforcement of standards should be a shared responsibility of
different parties in the ADR community, particularly in the early
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development of ADR. This view is shared by the Society of Professionals in
Dispute Resolution (SPIDR) in the United States, namely that
“competence and quality in practice is a shared responsibility”.%*

It is inconsistent with the objectives of ADR for responsibility for
standards to be allocated solely to any one group. NADRAC envisages that
the various stakeholders who need to be consulted include the parties
who use ADR services, individual ADR practitioners, service providers,
industry associations, educational institutions and government. This
theme is further developed in Chapters Ten and Eleven.

Accreditation

Before discussing training and education, it is necessary to elaborate on
what this paper means when it uses the term ‘accreditation’. NADRAC
notes that this term can have different meanings for different people. In
addition there are other terms such as ‘registration’, ‘certification’ and
‘licensing’ which can be confused with ‘accreditation’ and each other.*® It
will therefore be helpful to clarify how the term is used in this paper.

Most of these terms are defined in terms of whether a person has been
approved according to a prescribed set of criteria. The difference between
the definitions revolves around the criteria and the method by which the
approval was given.

NADRAC defines accreditation of ADR practitioners to mean the
recognition or approval by an organisation that a person meets
certain levels of education, training and/or performance that the
organisation requires in order for him or her to practice ADR.%

This would include those who have acquired the relevant level of
performance through experience. It implies that there is some assessment
process by the organisation to ensure that the claimed levels of education,
training and/or performance are met. An organisation could be a service
provider or a court or tribunal.

At present all accreditation of ADR practitioners in Australia is restricted
in some way. It may be confined to:

94 Society of Professionals in Dispute Resolution, Ensuring Competence and Quality in Dispute Resolution
Practice, April 1995, p 3.

% New South Wales Law Reform Commission, Training and Accreditation of Mediators, LRC 67, September
1991.

% Boulle, op. cit., p 232.
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. a particular field of practice, for example, a dispute area like family
law;

. employment with a particular organisation, for example, community
justice centres; or

. a particular time period, for example, it may lapse after a set period
of years.

In addition there is little or no mutual recognition by the various
organisations of the other organisations’ accreditation schemes, for the
purpose of allowing individual ADR practitioners to practise within other
organisations as a matter of right.

Some use the term ‘accreditation’ to refer to the approval by an agency
(for example, a government department) to an ADR organisation to
accredit ADR practitioners. NADRAC does not use the term ‘accreditation’
in this sense in this Discussion Paper.

Accreditation can be used to refer to the recognition or approval by an
organisation that an education or training course meets certain criteria as
to content and assessment. Accreditation also has relevance in relation to
maintaining standards once they have been developed. This aspect of
accreditation is dealt with in Chapter Ten.

Education and Training

In relation to attaining standards, the issue of how a person becomes
qualified to practise ADR requires consideration. There is a view in
relation to facilitative ADR that good mediators are born and not trained,;
however there are also many institutions offering different courses all
leading to some sort of mediator qualification.

One way in which a person can attain the relevant knowledge, skills and
ethics to practise ADR is to undergo a relevant course of education or training.

This chapter looks first at the type and content of current education and
training courses, and then at the qualifications required of those who
instruct in such courses. Education and training courses are treated
separately here, although there is considerable overlap.

While it is sometimes necessary to refer to particular institutions to
indicate a specific type of course or qualification, NADRAC has described
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the courses in general terms and avoided naming particular institutions as
far as possible.

9.1 Current education courses

There are many tertiary institutions currently offering courses in ADR. A
summary of some of the education courses offered is at Appendix 2.

Courses are available at undergraduate level as well as at the post-
graduate level. In addition, there are individual units on ADR which are
offered as part of other, non-ADR specific, tertiary courses.

Many courses claim to enhance the graduate’s employment opportunities
as a mediator or arbitrator. Only some of them specifically address the
requirements under the Family Law Act and regulations or other
guidelines put out by the various law societies in each State and Territory,
so that completion of the course will enable them to practise in those areas.

In content these courses include topics such as comparative dispute
resolution, theories of conflict, family mediation, arbitration, commercial
arbitration, dispute systems design, negotiation and environmental
dispute resolution.

The teaching methods generally used include lectures, tutorials, practical
exercises and small group activities. The assessment of a student’s
acquisition of the relevant knowledge is usually done through essays,
assignments or examination, and there is also some use of tutorial
participation, seminar presentations, and preparation for and
participation in practical exercises.

Successful completion of an undergraduate course which either includes
dispute resolution as a subject or focuses solely on dispute resolution
usually leads to a Bachelor of Laws, Bachelor of Legal Studies or Bachelor
of Arts (Justice Studies) qualification. The successful completion of a
post-graduate course leads to a qualification such as a Graduate Diploma
in Legal Studies, a Graduate Diploma in Dispute Resolution, or a specialist
Master of Laws or Master of Legal Studies or Masters in Dispute Resolution.

9.2  Current training courses

There are many ADR training courses for processes such as mediation,
negotiation, facilitation, arbitration, family arbitration, expert
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determination and neutral evaluation. A summary of some of the training
courses offered is at Appendix 3.

Professional associations, community organisations, ADR consultants and
tertiary institutions provide training courses. Training courses can run
from 1 day to 4 months, depending on the institution and the dispute
resolution process involved.

Arbitration courses can include topics such as contract law, commercial
arbitration legislation, references to arbitration, preliminary conferences,
the arbitrator’s contract with the parties, arbitration procedures and the
duties of an arbitrator and of the parties. The teaching methods used
include structured practical exercises that assess understanding of
substantive and procedural matters, and general knowledge of the process.

Mediation training courses cover topics such as mediation process,
communication skills, creative problem-solving, managing conflict, the
negotiation process, mediation practice, and legal and ethical issues.
Courses in specialised areas, such as family mediation, also involve
training in violence issues, the dynamics of separation and family
conflict, and the needs of children.

Training courses are also offered in specialised areas such as commercial
mediation, workplace grievance mediation, construction and building
dispute mediation, conflict resolution, complaints handling and designing
dispute resolution systems.

The usual teaching methods used are presentations, demonstrations,
simulations and role plays, critical reflection and inter-active discussion.

In many cases there is no formal assessment, and an attendance
certificate is given for completion of the course. In some cases completion
of the course can also lead to accreditation by the organisation as
qualified to practice in the ADR process covered by the course. Some courses
have a further requirement of the completion of a certain number of practical
ADR sessions before the person is permitted to practise in that area.

This brief overview shows the variation in education and training that is
available to persons who wish to become involved in ADR. It also indicates
that there are many areas of ADR practice for which there is little or no
specific education or training available, especially in advisory and
determinative ADR.
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NADRAC is aware that there is concern that a person can undertake a
three or four day course in ADR techniques and commence to practise
without any further requirements. There is also another concern that
people with certain qualifications may be assumed to need less training
than others who do not have those qualifications.

Education and training courses may need to address the knowledge, skills
and ethics referred to in Chapter Six if they are to produce people who are
adequately trained to practise ADR.

Q26. What is the appropriate content for ADR education and/or
training courses?

Q27. What is the appropriate assessment to use for ADR education
and/or training courses?

Q28. What are the most appropriate teaching methods to use to
effectively train or educate people in ADR?

Q29. What scope is there for an organisation to allow ADR
practitioners, accredited by another organisation, to practise with
the former organisation?

Qualifications for trainers and educators of
ADR practitioners

Even if the content of the training and education courses deals
appropriately with the knowledge, skills and ethics required of prospective
ADR practitioners, there is a question as to whether those who teach the
courses need certain qualifications to conduct this training.

It is understood that many of those who currently train prospective ADR
practitioners do not have academic qualifications in ADR. This situation is
gradually changing as universities produce graduates and post-graduates
in ADR disciplines.
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While NADRAC has no firm view at this stage on whether trainers or
educators should have academic qualifications, it needs to raise the
question of whether they should themselves possess the knowledge, skills
and ethics referred to in Chapter Six. Likewise consideration should be
given to whether trainers and educators of ADR practitioners should also
be involved in continuing professional development and in the practice of
ADR.

Q. What sort of qualifications are appropriate for individuals who
provide training and education in ADR?

Q. To what extent is ongoing experience required of trainers and
educators?

Q. What educational or training standards regarding course
structure or teaching methods should trainers or educators of
ADR practitioners meet, if any?

Entry requirements for ADR courses

A related issue is whether there should be restrictions on the type of
person who receives ADR training or particular ADR training.

At present there are some limited requirements for those wishing to
undertake some kinds of ADR training. For example, the Family Law
Regulations require persons to have an appropriate tertiary qualification
i.e. law, social work, psychology or other appropriate qualification before
they undertake at least five days’ training in mediation which includes
one course of at least 3 days' duration.®” But for many training courses
there is no prerequisite.

There is a debate about whether the practice of facilitative ADR, in
particular, requires certain innate qualities in the practitioner, or whether

97 Regulation 60, Family Law Regulations 1984, as amended.
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these qualities can be learnt or developed through a training course. It
has been suggested that the type of person needed for facilitative ADR is
someone who is flexible, non-judgmental, self aware, assertive, and has
empathy for others, a sense of humour and no unresolved personal
experiences.® Apart from the difficulty of finding such people, there is
the difficulty of assessing whether they have these gualities. In relation
to conciliation recruitment, it has been suggested that a variety of
approaches is needed to assess these qualities including written work,
panel interview, referee reports and video role-play.®

The Family Law Regulations seem to assume that the appropriate tertiary
qualification ensures a capacity to acquire the necessary competence in
mediation after five days’ training. There is no requirement for the
trainers to assess competence at the end of the five days’ training or on
completion of the 10 hours’ supervised mediation required in the ensuing
12 months. This is a matter of considerable concern for a range of reasons
for many family law mediators.1®

Whether there should be an initial assessment process prior to training
may depend on the extent to which any of the following considerations
need to be taken into account in the particular context, including the:

. need to train as many people as possible in ADR in order to promote
the appropriate use of ADR processes;

. resources available for training;

. duration of the training and the likelihood of a trainee on
completion being assessed as incompetent to practice;

. need for practitioners with certain attributes;
. need for a certain number of new practitioners to be accredited; and
. level of demand for the services of ADR practitioners.

For example, where sessional or volunteer ADR practitioners are employed
in community based programs with limited resources, it may be desirable
to assess for capacity to acquire competence prior to training as well as an
assessment on completion and periodically thereafter.

% New South Wales Law Reform Commission, op. cit., paras 3.31-3.33.

% Bryson, D. & McPherson M, ‘Pathways to learning: conciliator core competencies’, The ADR Bulletin,
(1998) 1 ADR, pp 45-46.

100 National Alternative Dispute Resolution Advisory Council, Primary Dispute Resolution in Family Law,
1997, p 41 ff.
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Q30. What types of personal qualities are required of an ADR
practitioner?

Q31. How do those qualities need to vary for the different types
of ADR that are practised ?

Q32. What type of selection process should be used for those who
wish to be trained and/or educated as an ADR practitioner?

Accreditation or registration of ADR
practitioners

As mentioned previously, accreditation of an ADR practitioner in this
Discussion Paper refers to the recognition or approval by an organisation
that a person meets certain levels of education, training and/or
performance that the organisation requires in order for that person to
practice ADR. It implies that there is some assessment process by the
organisation to ensure that the claimed levels of education, training and/
or performance are met.

9.3  Accreditation as an ADR practitioner

In the ADR context, there are various arrangements which have been
described as accreditation of ADR practitioners. A summary of some of the
main requirements for current approval procedures by various bodies is at
Appendix 4.

For example, a person can undertake a LEADR course and apply to be
accredited by LEADR as a mediator in its provisional panel. In this sense
accreditation refers to the approval by an organisation that an individual
meets certain criteria in relation to ADR and will therefore be
recommended by the organisation to conduct ADR processes. The criterion
is the completion of a 4 day LEADR course with informal assessment but
no grading.
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A second arrangement is family mediation under the Family Law Act. The
Chief Justice of the Family Court may approve a person as a court
mediator if, in his opinion, that person is suitable by reason of his or her
training and experience. Under the Act community mediators or private
mediators can only provide family and child mediation it they meet the
qualifications, training and experience as specified in the Act. In this
sense ‘accreditation’ refers to satisfying statutory requirements. The
adequacy of those qualifications in individual cases is not assessed.0t

In the Australian Capital Territory, under its Mediation Act (1997), any
organisation can apply to be an approved agency for the purposes of the
Act. Any person may apply to an approved agency for registration as a
registered mediator under the Act. The agency must register the person if
they achieve the prescribed standards of competency, pay the required fee
and satisfy any other agency requirements. NADRAC is informed that the
approval of agencies for registration involves no real assessment process.

In some contexts, being accredited may confer immunity from civil suit
upon an ADR practitioner. This issue is discussed in more detail in Chapter
Eleven. As immunity confers a benefit on practitioners that they would
not otherwise have, it creates an inducement for ADR practitioners to
become accredited in those cases. As a consequence practitioners may
seek accreditation for the immunity it provides rather than for the
approval to practise.

Accreditation often requires a person to have obtained tertiary
qualifications. In mediation, in particular, many practitioners originated
through the community movement and do not necessarily have tertiary
qualifications. Often existing accreditation arrangements do not take this
type of practitioner into account.

Thus accreditation arrangements may need to take into account issues of
immunity, statutory requirements, and assessment of a person’s
qualifications, training, experience or general competency to practice
ADR.

Given the current piecemeal nature of accreditation of ADR practitioners
the issue arises as to whether more mutual recognition is warranted.
NADRAC is aware that there are different views about the need for
accreditation of ADR practitioners.

101 i,
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9.4  Arguments for requiring accreditation

Some argue that, because there is currently no general requirement for a
person to be qualified to practise ADR, there is the potential problem of a
person being incapable of meeting any or most of the standards which
exist for the particular ADR practised. A person can hold himself or
herself out to be an ADR practitioner without having any training or any
adequate training or any assessment as to that person’s level of
competency.

Further, where the ADR session is practised in private there is often no
way of knowing whether the ADR practised was of a sufficient standard.
Mediated agreements, for example, are not generally subject to review or
appeal.102

There is also a view that in areas where ADR is compulsory, there is a
greater need for accreditation of practitioners.

9.5 Arguments against requiring accreditation

Some argue that requiring ADR practitioners to be accredited through
requirements such as tertiary qualifications can create obstacles which
would limit the number of persons who could practise ADR. Some who
practise community ADR doubt the need for formal training and
qualifications on the basis that it does not recognise the value of
longstanding experience and proven performance in the field.

Another argument against accreditation relates to the diversity of ADR. It
is argued, in respect of mediation, that if one professional body is solely
responsible for accrediting mediators then the training would reflect that
profession’s requirements and not those of other dimensions of
mediation.®® This diversity of ADR is seen as one of the main guarantees
of its accessibility.

9.6  Responsibility for accrediting ADR practitioners

Bound up with the issue of accreditation is the question of who should
take responsibility for accrediting ADR practitioners.

102 Astor, A & Chinkin C, op. cit., pp 225-226.
103 jhid p 224.
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Currently ADR practitioners are mostly accredited by organisations that
carry out the training and also act as service providers in recommending
or referring ADR practitioners.

The options for who could take responsibility for accrediting ADR
practitioners include training or education institutions, service providers
who provide or refer ADR practitioners, courts and tribunals and
government. It is preferable that the institution that is in the best
position to verify that an ADR practitioner meets and continues to meet
the required standards should be responsible for accreditation. The
appropriate institution may vary according to the context in which ADR is
practised. However, it would seem that training and education institutions
might not be in a position to verify that practitioners continue to meet
the required standards.

Q33. Should ADR practitioners be accredited and if so at what
stage?

Q34. What types of organisations are most appropriate to accredit
ADR practitioners?

Q35. To what extent is it desirable to have a national organisation
to accredit ADR practitioners?
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CHAPTER 1 O

Maintaining standards

In this chapter there is a discussion of the issues involved in maintaining
standards.

Once standards have been attained, the question arises as to how they
should be maintained and by whom. There are many ways in which this
might be ensured and this chapter focuses on some of the measures that
service providers, practitioners and others could use.

Consistent with the approach in Chapter Nine it is suggested that the
maintenance of standards is a shared responsibility of the various
stakeholders.

Service provider responsibilities

Service providers have been defined earlier in the paper as organisations
that provide or refer the services of ADR practitioners to the public. This
definition includes courts and tribunals and professional organisations
which refer or recommend ADR practitioners to the public, as well as
those organisations which provide ADR practitioners from within their
organisation.

NADRAC's view is that service providers have a major responsibility for the
maintenance of standards. In many cases it will be the service provider
that develops the standards and has a role in ensuring that the standards
are maintained. The following suggestions are ways in which this could be
advanced.
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10.1 Leadership

In line with the principles expressed in Chapter Seven, NADRAC considers
that service providers could be expected to provide leadership, for
example, by underpinning the values of the organisation in a vision or
mission statement.%* It may also be appropriate to have a code of conduct
for the organisation that reflects the values, standards and other
important aspects of the organisation’s service and commitment. Service
providers could also, from time to time, reinforce the fact that
practitioners should maintain a customer service ethic for the
organisation, for example that clients are treated with respect and in a
sensitive manner.

10.2 Codes of conduct

A code of conduct is a document, usually prepared for an organisation or
an industry, which includes the standards expected of members and also
sets out the consequences if the member does not follow the code of
practice. The aim of a code of conduct is to inform both members and the
public about the values of the organisation, the standards it adheres to
and the procedures for dealing with complaints. It can be an important
mechanism for promoting the organisation and for maintaining standards
among practitioners.

A code of conduct would normally be produced by a service provider in
consultation with its practitioners and other stakeholders. It is usually
expressed in clear language and is readily available to practitioners and
parties.1%

A service provider developing a code or statement could initially consider
the ‘core values’ of the organisation and the minimum prescriptive
requirements necessary to ensure they are reflected in the delivery of its
service. A code of conduct might be expected to take into account the
ethical principles mentioned in Chapter Six. A helpful exercise for a
service provider in developing ethics for a code of conduct could be to
consider the significant dangers that might be faced by parties if the
dispute resolution process went badly wrong. Such an assessment could be
refined from experience and inform the maintenance of standards.

104 For example, see A Guide to Approval Requirements for Family Relationships Services, Attorney-General’s
Department, p 7.

105 For guidance on how to prepare a code of conduct, see Fair Trading Codes of Conduct: Why have them,
How to prepare them - A guide prepared by the Commonwealth, State and Territory Consumer Affairs
Agencies, October 1996.
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It could be a responsibility of the service provider to ensure that the full
code of conduct is acknowledged by, and continually available to, all
individual practitioners, and that the implications of any breach are made
clear.

10.3 Management systems

It would be appropriate for service providers to have mechanisms in place
to ensure that the ADR practitioners it provides or recommends have
appropriate training and/or qualifications to meet the standards which
have been set. Part of this role could also be to monitor the performance
of those ADR practitioners to ensure that the standards are maintained.°®

10.4 Training and Development

Service providers should ensure that initial and continuing training,
professional development and support of individual practitioners is based
on performance and appropriate to the demands of delivering high quality
service. A planned approach to training and access to development
opportunities are aspects of this responsibility.” If the ADR practitioners
are employees of the service provider then the organisation needs to
ensure that appropriate funds and time are made available for continuing
upgrade of skills and knowledge.

10.5 Party Feedback

An important part of maintaining standards is to obtain feedback from
the parties about whether the standards are being met from their
perspective. The feedback can be oral or written but anonymity may be
important. It could be sought from the parties individually immediately
after the ADR process, as well as later. Alternatively, feedback could be
sought through the use of focus groups.

Part of the role of feedback is to provide the opportunity for the parties
to make a complaint about an unsatisfactory service that has been
provided. An accessible complaint procedure could also be used to ensure
that practice inconsistent with the code of conduct is brought to the
attention of the service provider. The complaint procedures should reflect
the principles of procedural fairness.1®

106 ibid, p 24.
107 Attorney-General’'s Department, A guide to Approval Requirements for Family Services, p 19.
108 ihid, p 28.
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10.6 Record keeping

The collection of data about performance provides a means to compare
performance over time. Records could be kept about ADR sessions
including such matters as types of disputes, parties, outcomes, time taken
and costs involved.

10.7 Research and evaluation

A service provider could promote and participate in research and
evaluation of the ADR process for which it provides or recommends
practitioners. This commitment to the ongoing development of the ADR
process provides valuable information to assist in improving standards.

Q36. What other mechanisms can be used by service providers to
maintain standards?

Q37. What examples of good practice can you provide?

Q38. How does the context govern the mechanisms used?

Government responsibilities

Where government is involved in the maintenance of standards it needs to
keep appropriate records, ensure service providers and practitioners are
aware of the standards and their respective responsibilities, monitor the
compliance of practitioners with standards, and provide an accessible
complaint procedure.

Practitioner responsibilities

ADR practitioners need to consider the maintenance of standards by
methods such as continuing education and training, relevant experience,
monitoring, party feedback, debriefing, record keeping, peer support and
observing a code of ethics.
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10.8 Continuing education and training

Individual practitioners should be involved in continually upgrading their
skills, knowledge and ethics by undertaking skills audits, undergoing
regular refresher training courses and reading relevant current literature.
Membership of a professional organisation would facilitate some of these
activities.

10.9 Relevant experience

ADR practitioners should also ensure that their practical experience is
kept current and relevant by regularly practising ADR, observing other
practitioners in their work and participating in co-ADR processes where
relevant (such as co-mediation).

10.10 Monitoring

The performance of practitioners should be monitored, by themselves as
well as by their service provider. The monitoring would compare the
performance against the standards set by the service provider. An
effective way to self monitor would be to debrief with a peer practitioner
or a supervisor.

10.11 Party feedback

A very important part of maintaining standards is to obtain feedback from
the parties about whether the standards are being met from their
perspective. The feedback can be oral or written. It could be sought from
the parties individually immediately after the ADR process, as well as
after a longer time. Alternatively, feedback could be sought through the
use of focus groups.

10.12 Record keeping

The collection of data about performance provides a means to compare
performance over time. Records could be kept about ADR sessions
including such matters as types of disputes, parties, outcomes, time taken
and costs involved.
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10.13 Peer support

As ADR is an expanding and developing field of practice, a practitioner
needs to be aware of developments that will impact on the way in which
he or she practices ADR. Maintaining contacts with peer practitioners can
assist with the exchange of ideas and may point to a need to revise
standards in accordance with current practice. Ways to seek peer support
include discussion of case studies, conferences, mentoring, observing
other practitioners during an ADR process and networking.°®

10.14 Research and evaluation

A practitioner can maintain standards by promoting and participating in
research and evaluation of the ADR process in which he or she
participates. This commitment to the ongoing development of the ADR
process provides valuable information to improve standards.

Q39. What other mechanisms can be used by ADR practitioners to
maintain standards?

Q40. What examples of good practice can you provide?

Q41. How does context govern the mechanisms used?

Parties’ responsibilities

The parties who use ADR can have a role to play in maintaining and
supporting standards for ADR practitioners. They can inform themselves
about the ADR process being used and what is expected from ADR
practitioners. They can also participate, as appropriate, in the relevant
ADR process.

They have a responsibility to inform themselves about the standards
expected of the ADR practitioner and bring any breach of those standards
to the attention of the practitioner in the first instance. They could ask a
service provider for a copy of its code of practice and whether a
complaints procedure is available.

109 See Bryson, D, ‘Guidelines for ADR practitioner peer support and development™ The ADR Bulletin,
(1998), Vol 1, No 1, pp 12-13.
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CHAPTER 1 1

Enforcement of standards

In this chapter the issues surrounding how to enforce standards are
discussed, including legal and other forms of redress, and issues which
affect liability such as immunity and confidentiality.

The previous chapters have considered what standards should contain,
how they can be formulated and how they can be maintained. When
standards are not complied with there may need to be some mechanism to
deal with the practitioner who has breached those standards. Where a
party has been affected by the failure to comply with those standards
there may also need to be some consideration about redressing any loss or
disadvantage he or she has suffered as a result.

This chapter looks at the options that might be available for sanctions
and remedies without making assumptions about the underlying regime
that would be responsible for their implementation. The following chapter
deals with the related issue of whether the ADR industry should be
regulated, and if so, what form that regulation should take.

As was the case in Chapters Nine and Ten, it is suggested here that the
enforcement of standards might be the responsibility of more than one
stakeholder.

11.1 Service provider responsibilities

A breach of standards may come to the attention of a service provider in
the course of monitoring the conduct of ADR practitioners or through
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normal client feedback procedures. It may also occur as a result of a direct
complaint by a party about a particular ADR practitioner.

Where the breach comes to light as a result of monitoring or feedback, the
service provider should have a procedure in place that follows the
principles of procedural fairness, such as allowing the practitioner an
opportunity to answer the alleged breach. That procedure should be well
known to practitioners.

If the breach is found to have occurred, the service provider may need to
activate any sanctions against the practitioner that are set out in its code
of conduct. Sanctions could vary according to the service provider and
may simply involve further training if there has been a breach of a
standard in relation to skills or knowledge. The issue of sanctions is dealt
with in more detail below.

Where a service provider learns of a breach through a complaint made by a
party, the party could be referred to the complaints handling mechanisms
set out in a code of conduct, if the organisation has one.

Effective codes of conduct can contain provisions requiring industry
members to react promptly and fairly to complaints by having internal
complaints mechanisms*® and by developing a fair and independent
dispute resolution scheme.!!

Setting up an effective internal complaints mechanism may be easier for
some sectors of the ADR industry than for others. For example, in a
community sector organisation, where there are many offices scattered
throughout the State and limited resources, it may be difficult to monitor
complaints.

Another aspect of complaints handling can be that of informing parties
about the procedures that are in place to deal with complaints. Without
effective dissemination of easily understood information, parties may not
be aware of how and to whom they can complain.

11.2 Industry association/ government responsibilities

Where government funding is provided to an ADR service provider
conditional upon its practitioners complying with certain practice
standards, and a practitioner provided or recommended by that service
provider has breached those standards, the government would be

110 Standards Australia, Standard on Complaints Handling AS 4269-1995.
111 Department of Industry Science and Tourism, Codes of Conduct Policy Framework, March 1998, p 17.
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concerned that the breach was appropriately dealt with and that it was
kept informed of developments. It is hard to see how the government
itself would have a role in enforcing the standards except indirectly
through the withholding of funding should the service provider fail to
discipline the practitioner.

In some industries, there are industry associations that have an interest
in maintaining the reputation of the industry as a whole, and thereby
assist service providers to sanction defaulting members or provide redress
to disaffected parties. In some cases the government has set up an
agency, such an ombudsman, to provide an avenue for complaints which is
external to the service provider and the industry.

If the service provider cannot resolve complaints internally there may
need to be some sort of independent external dispute resolution scheme.
The complaint could then be referred to an independent body that can
hear both parties. Such a scheme could be set up either by industry or by
government.

An independent dispute resolution scheme or ombudsman has been set up
by industries in the areas of banking, insurance, essential utilities and
telecommunications. An ombudsman has been set up by the federal
government in relation to private health insurance, and by the Victorian
government in relation to legal services. However, it may be premature to
expect the ADR industry to set up such a scheme given the lack of
cohesion, the lack of a national industry body, the still developing nature
of the industry, and the lack of a large body of complaints.

The issue is whether the need for an independent dispute resolution
scheme is so great as to warrant government intervention to address the
lack of industry commitment. One alternative may be to use an existing
dispute scheme or ombudsman to hear such disputes, such as the Legal
Services Ombudsman. However, this would have drawbacks, as it is not a
national scheme and is associated with one profession only.

The most that may be achievable is an avenue of complaint to say, fair
trading departments or the Australian Competition and Consumer
Commission, which have a presence in each State and Territory. These
agencies would not normally be in a position to provide redress or
sanctions unless there was a breach of the trade practices legislation, but
they may be in a position to collect information about complaints on a
national basis.
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At this stage NADRAC is not able to identify any one organisation that
could deal with complaints about ADR on a national basis.

11.3 Practitioner responsibilities

A practitioner’s responsibilities could include cooperating with a service
provider where a breach of a standard was raised with him or her. Where a
complaint is made about an ADR practitioner it could be expected that a
competent practitioner would treat the complaint seriously and, where
possible, cooperate with the party to resolve the complaint.

11.4 Parties’ responsibilities

A party involved in an ADR process may have the responsibility of
providing feedback as requested by a service provider. A party might also
be expected to act reasonably and responsibly in reporting any breach of
standards by an ADR practitioner. This responsibility might also apply to
third parties.

This might involve raising the breach with the ADR practitioner in the
first instance. If the matter is unable to be resolved satisfactorily then the
party may need to raise the issue with the service provider if one was
involved. If the ADR session took place under the auspices of a court or
tribunal then the party may be able to raise the issue with the court
administration.

Q42. How appropriate is a code of conduct for the maintenance
and enforcement of standards in ADR?

Q43. What considerations need to be taken into account when
designing complaints handling mechanisms for the ADR industry?

Q44. To what extent, if at all, should government be involved in
resolving disputes about ADR practitioners?

Q45. To what extent is the Legal Services Ombudsman an
appropriate avenue for resolution of complaints about some ADR
practitioners? What are the alternatives?

Q46. What types of redress should be available to parties of an
ADR process where the ADR practitioner has breached a code of
conduct?
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11.5 Sanctions

In addition to redress for parties dissatisfied with the ADR process, an
effective code of conduct could also contain sanctions for breaches of the
code or for failure of a practitioner to remedy a complaint where it was
required. Sanctions serve to deter breaches and indicate the commitment
of an industry to regulating the conduct of its members.

Sanctions can include reprimanding the practitioner concerned, imposing
a financial penalty, publicly naming the practitioner and suspending or
expelling the practitioner from practice. Where the code of conduct is
breached and the complaint is valid, there are various forms of redress
that can be provided to dissatisfied parties. They include a simple
apology, a refund of fees charged and corrective advertising,

The sanctions may need to be enforced in some way, usually by the ADR
organisation of which the ADR practitioner is a member.

Q47. What types of sanctions might be appropriate for ADR
practitioners who breach a code of conduct?

Q48. Who should enforce sanctions against ADR practitioners?

Legal avenues of redress

There may be legal avenues of redress where ADR practitioners breach
standards. The following gives a general picture of what legal action might
be available to a party and some issues that impinge on whether an ADR
practitioner may be legally liable.

11.6 Legal causes of action

A party who considers that an ADR practitioner has caused them to suffer
loss or damage can have legal causes of action against an ADR practitioner
for breach of contract, tort or breach of fiduciary duty.

To establish a breach of contract there needs to be an express or implied
term in a contract between the ADR practitioner and the party, a breach
of that term and damage occurring as a result of the breach by the ADR
practitioner.

For a negligence action to be successful there needs to be a duty of care
owed by the ADR practitioner to the party, a failure by the ADR
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practitioner to attain the appropriate standard of care, and reasonably
foreseeable damage resulting from that failure.

To establish a breach of fiduciary duty the ADR practitioner needs to be
found to be in a position of trust in relation to the party and to have
breached that duty.

It has been argued that all of these causes of action have little
applicability to facilitative ADR practitioners. In the case of breach of
contract and negligence it is argued that what is a reasonable standard is
still indeterminate and that causation and damages would be difficult to
prove as the parties are responsible for any agreement. In the case of a
breach of fiduciary duty it is argued that facilitative ADR does not fit the
traditional model of a fiduciary relationship because the facilitative ADR
practitioner appears to owe a duty not to one party but to both or
neither.!?

In the case of an advisory or determinative ADR practitioner, these
arguments may not be as strong and a court may be more willing to find a
fiduciary duty, or grounds for an action in contract or tort, on the basis
that such an ADR practitioner has a more direct role in any agreement
reached.

Q49. What should be the standard of care for ADR practitioners?

Q50. What other areas of liability could there be for ADR
practitioners?

Q51. In what ways are facilitative, advisory and determinative
ADR practitioners different in relation to the extent of their legal
liability?

Factors which affect liability
11.7 Immunity

While there is no general immunity from legal action for ADR
practitioners, immunity can be provided by contract and a statutory
immunity has been afforded to some facilitative and determinative ADR
practitioners.

112 Boulle, L., Mediation: Principles, Process, Practice, Butterworths, 1996, pp 251-252.
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In the Family and Federal Courts mediators and arbitrators have the same
protection and immunity as a judge has in performing the functions of a
judge.*® In legislation establishing the community justice centres in New
South Wales and their equivalents in Queensland and Victoria, mediators
are provided with immunity for anything done in good faith in the
execution of their statutory duties.*'* Under commercial arbitration
legislation, arbitrators are provided with immunity for negligent acts that
are not fraudulent.*®

The following reasons are advanced for providing facilitative ADR
practitioners with immunity:

. it allows mediations to be conducted according to the circumstances
of the case;

. there is no fear of being sued for an error of judgment;

. liability might deter a valuable social development, namely
mediation;

. the low rates of pay for some mediators; and

. because most mediators operate under the control of a court or
agency, there is some guarantee of standards being maintained.

On the other hand judges have traditionally been provided with immunity
to ensure that justice is administered independently, without fear and
with finality. As mediators do not have a determinative role it may be
inappropriate for facilitative ADR practitioners to have immunity.6 In
addition the immunity is seen as inappropriate where ADR is mandatory
or based on the user pays principle.

In its consideration of the family law immunity provision, NADRAC
canvassed the arguments for and against immunity for mediators in that
context. Arguments for immunity included that many other statutes give
immunity, it helps to reduce the number of cases coming before the
courts, and parties can misinterpret words and actions of mediators
particularly in family disputes. Arguments against immunity included that
mediators are not judges who require protection in making decisions,
counsellors can do similar work to mediators and do not have immunity,

113 Family Law Act 1975 (Cth) s19M, Federal Court of Australia Act 1976 (Cth) s53C.

114 See Community Justice Centres Act 1983 (NSW) s27, Dispute Resolution Centres Act 1990 (QId) s35,
Evidence Act 1958 (VIC) s21N.

115 See, for example, Commercial Arbitration Act 1984 (NSW) s51.

116 Boulle, L. op. cit., pp 254-5, but see Astor H. & Chinkin C., op. cit., pp 240-1 who argue that it is
precisely because parties to a mediation are the ones responsible for the outcome, that the mediator
should not be liable.
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and mediators should have the skills to ensure that their words and
actions are not misunderstood. NADRAC favoured a reduction in the level
of immunity on the basis that serious misconduct or negligence by
mediators could otherwise go unchecked.*’

Another alternative may be to have ADR practitioners obtain appropriate
professional indemnity insurance. Where the practice of facilitative ADR is
part of another professional practice, for example, a legal practice,
practitioners may be covered by their existing professional indemnity
insurance.

Q52. What type of immunity, if any, is appropriate for facilitative,
advisory and determinative ADR practitioners?

Q53. To what extent should ADR practitioners rely on professional
indemnity insurance for protection from liability?

Q54. What effects might immunities and professional indemnity
insurance have on standards for ADR practitioners?

11.8 Confidentiality/inadmissibility

Another factor which impacts on a party’s ability to bring a successful
legal action against an ADR practitioner, is the existence of rules which
prevent disclosure by an ADR practitioner of anything that is said or done
during an ADR session.

At common law the basis for the protection of such information from
disclosure rests on the without prejudice privilege which prevents the use
of information disclosed during negotiations aimed at settling a dispute.
Other possible common law privileges, which could apply to ADR, are legal
professional privilege or marital privilege, although there is as yet no
certainty on the applicability of either in this context.'18

The protection afforded by the common law has been extended in some
cases by legislative provisions. There is no general statutory protection
against disclosure of statements made in ADR. In community justice
centre legislation, with some exceptions, anything said, any admission
made or document prepared in a mediation session is not admissible

117 National Alternative Dispute Resolution Advisory Council, Primary Dispute Resolution in Family Law,
1997, paras 3.43-3.56.
118 Duncombe, S. & Heap, J. H., op. cit., para [7.160 & 7.200].
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before any court, tribunal or body. Exceptions include consent of all
parties and need to prevent or minimise injury to person or property.t° In
Family and Federal Court mediations, evidence of anything said or any
admission made is not admissible in any court.*?°

These legislative provisions may preclude admission of information into
evidence but they do not exclude disclosure of the information to the
world at large.*?* Family law mediators are prohibited from disclosing any
communication or admission made to them during mediation unless it is
reasonably necessary to do so to protect a child or prevent the
commission of an offence.?? In its report on primary dispute resolution in
family law NADRAC acknowledged that while family law mediators may
disclose certain information under the regulations, the legislation would
prevent that information from being used in court proceedings. This
anomaly was considered to be necessary to balance the competing
objectives of protecting clients and maintaining the integrity of the
mediation process.'?

The statutory provisions generally do not prevent the parties to mediation
from disclosing matters that are discussed in mediation or other ADR
session. It is common for parties to a mediation to enter into a mediation
agreement prior to the mediation. Those agreements generally include
provisions that the mediator and the parties will not disclose any
information received by them in a mediation, with certain exceptions
such as being required by law to do so0.'?*

The arguments for inadmissibility into evidence in court include the
argument that ADR practitioners would be unwilling to practise for fear of
being called to give evidence in court. Without statutory protection,
litigation surrounding the ADR processes could ensue, thus increasing
costs associated with the process. It is further argued that the lack of
evidentiary safeguards in facilitative and advisory ADR, in particular,
requires there to be some protection afforded to information disclosed in
an ADR session.'®

The arguments against inadmissibility into evidence of information
disclosed in an ADR session centre around the effective administration of

119 Community Justice Centres Act 1983 (NSW) s28.

120 Family Law Act 1975 (Cth) s19N, Federal Court of Australia Act 1976 (Cth) s53B.

121 Duncombe, S. & Heap, J. H., op. cit., para [7.230].

122 Family Law Regulations 67.

123 National Alternative Dispute Resolution Advisory Council, Primary Dispute Resolution in Family Law,
paras [3.57]-[3.77].

124 Duncombe, S. & Heap, J. H., op. cit., para [7.240].

125 Astor H. & Chinkin C., op. cit., p 237.
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justice, that a court needs to have all available evidence before it and
there needs to be some judicial control over the private resolution of
disputes. There is also the issue of third parties being affected by the
outcomes of an ADR process, and needing to access information to assert
their rights.

The reasons in favour of the confidentiality of ADR sessions include the
need to engender the confidence of the parties in the process, especially
in facilitative ADR. Without the promise of confidentiality, people may be
unwilling to participate in the ADR process or may not be sufficiently
open and honest in their communication within an ADR process to
produce a workable outcome.

NADRAC is of the view that the confidentiality provisions in the family
law legislation should not protect the mediator from proceedings for
serious misconduct. Accordingly, evidence about a mediator’s conduct
should be admissible in such proceedings (but not otherwise) and any
confidentiality provision should include this exception.'?

Q55. To what extent should information disclosed in ADR be
admitted into evidence in a court?

Q56. To what extent should a party be precluded from disclosing
information about an ADR process in which he or she was involved?

Q57. To what extent should an ADR practitioner be prevented
from disclosing information about an ADR process in which he or
she was involved?

Q58. What is the appropriate level of confidentiality or
admissibility for the various facilitative, advisory and
determinative ADR processes?

Q59. What are the implications of confidentiality arrangements
for standards in ADR?

Q60. To what extent should an inquiry into the conduct of an ADR
practitioner be conducted in confidence?

126 National Alternative Dispute Resolution Advisory Council, Primary Dispute Resolution in Family Law,
1997, para [3.71].
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CHAPTER 12

To what extent should the ADR community
be regulated?

In this chapter there is a discussion about whether the ADR community
should be regulated.

This chapter discusses the different ways in which regulation of an
industry or a profession can occur. The implications of regulation of the
ADR community are then considered.

NADRAC has avoided describing the ADR community as an industry in this
Discussion Paper because of the debate within the community as to
whether ADR is an industry or a profession. Nevertheless, the discussion
of regulation of an industry in this chapter is considered of relevance to
the ADR community.

Regulation has been defined as “including any law or ‘rule’ which
influences the way people behave. It is not limited to government
legislation and it need not be mandatory”.*?” In the context of the ADR
industry, regulation involves the concepts of control by the use of rules,
the rules are specific to the ADR industry (rather than general to all
industries, such as fair trading legislation) and the rules relate to the
development, attainment, maintenance and enforcement of standards. In

127 Productivity Commission, Grey Letter Law: Report of the Commonwealth Interdepartmental Committee
on Quasi-regulation, December 1997, p 2.
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this Discussion Paper the notion of regulation comes down to the issue of:
‘Where does responsibility for ADR standards rest?” Where no regulation
exists it is left to the consumer to enforce standards using existing legal
mechanisms.

Regulation could relate to one or more of the development, attainment,
maintenance or enforcement of standards. For example, regulation could
require service providers to develop a code of practice but without any
enforcement obligation.

12.1 Types of regulation

At one end of the regulation spectrum there is a system involving no
regulation. Members of the industry are free to conduct their business as
they see fit with no accountability except that provided by the forces of
competition. This approach presumes that incompetent practitioners will
not survive because consumers will use the services of the more
competent members of the industry. This presumption rests on the
premise that consumers have sufficient knowledge of the services
provided to know when a service is competent or not, and can therefore
exercise informed choice in whom they use.

The next stage in the spectrum is self-regulation. This is where members
of an industry regulate themselves without any interference from
government. An industry or parts of an industry will organise themselves
into groups, providing benefits for their members in return for some
regulation of the members’ conduct. For self-regulation to operate
effectively, the members of the industry must find that the benefits of
being regulated outweigh the cost of being regulated.

Between self regulation and regulation there is a hazy area called ‘quasi-
regulation’. This area of regulation is where an industry appears to be
regulating itself, but does so because of the threat, actual or implied, of
government intervention. Most of what is known as ‘self regulation’ would
in fact fall into this category, such as where an industry introduces a
voluntary code of conduct because the government threatens explicitly or
implicitly to introduce legislation or otherwise control that industry if it
does not (for example, the ‘voluntary’ code of banking practice, or more
recently the film distribution industry code of practice).
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Coregulation, where industry develops its own arrangements with
government legislative backing, involves explicit government
enforcement. It is similar to direct government regulation.

At the end of the spectrum is direct government regulation. This usually
involves primary and/or subordinate legislation. The legislation can itself
prohibit certain conduct or it can give legislative force to industry codes
of conduct, by making existing codes mandatory or by adopting a code in
its entirety into the legislation or subordinate legislation. Another
arrangement is where the Government encourages certain conduct by
providing benefits only to those who comply with legislation or by not
giving benefits to those who do not comply.

12.2 Government regulatory policy

The current government’s general presumption is that competitive market
forces deliver greater choice and benefit to consumers than a non-
competitive market. There may be a need for intervention where there is a
market failure or a demonstrated need to achieve a particular social
objective. Examples of market failure are where there is weak competition,
insufficient information to make informed choices, high transaction costs,
an under-supply of public goods, and the price of the good or service does
not reflect the actual cost of the good or service to society. Social
objectives such as a humane society, law and order, public health and
public safety may also point to the need for government intervention.'?

Where the market failure or social objective is of sufficient significance
and is unlikely to be corrected over time by the market itself, the
Government may intervene. However, the preferred form of intervention in
such cases is effective self regulation.'

Current regulation of ADR in Australia

At present the ADR industry is regulated in a number of different ways
reflecting its wide diversity. Some aspects of those different ways are
described in the following sections.

128 Department of Industry Science and Tourism, Codes of Conduct Policy Framework, March 1998, pp 10-11.
129 jbid, p 3.
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12.3 Direct government regulation

There are some general legislative controls for mediators in the ACT.1%0
However, in other States and Territories legislation which provides for the
accreditation of mediators or conciliators relates to the specific area in
which a mediator or conciliator might practice, for example, Community
Justice Centres and farm debt mediation in New South Wales*, Dispute
Resolution Centres in Queensland,**? and mediators in the Family Court of
Australia.?

Generally, the ACT legislation is the only statute that prescribes some
standards of conduct for mediators. Other legislation merely requires a
person or body to accredit or appoint to a list ‘suitably qualified’
mediators or conciliators. Under the ACT legislation, mediators are
registered for three years and the registration may be cancelled if the
approved agency is satisfied that certain criteria have not been met.

12.4 Quasi-regulation

There appears to be little of this type of regulation in the ADR field. It
may be that government does not see the need to regulate the industry
and therefore does not put any pressure on the industry to organise itself.
This may be because the industry is still in its infancy and without
evidence of complaints about the industry, there is no great push for
intervention.

Possible quasi-regulation in the ADR industry may include the Standards
Association of Australia Standard for the Prevention, Avoidance and
Resolution of Disputes and private dispute schemes such as the Australian
Banking Industry Ombudsman.

130 Mediation Act 1997 (ACT) which provides for the registration of mediators. It does not make it an
offence for a mediator to practice when he or she is unregistered, but it provides certain legal
protections, such as protection from defamation, to registered mediators.

131 Community Justice Centres Act 1983 (NSW) provides for the accrediting of a person as a mediator for a
Community Justice Centre. The Farm Debt Mediation Act 1994 (NSW) provides for the accreditation by
the NSW Rural Assistance Authority of suitably qualified and experienced persons as mediators under the
Act.

132 Dispute Resolution Centres Act 1990 (QId).

133 Family Law Act 1975 (Cth).
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12.5 Self regulation

Some professional and community-based organisations require their
members who wish to mediate to have undergone certain training
provided by their organisation, and to abide by a code of conduct and
ethics. These professional organisations mostly involve the practice of
mediation by legal practitioners. LEADR and the law societies in each
State and Territory are examples of this type of occupational control. The
Institute of Arbitrators and Mediators also provides this type of self
regulation.

There are also ADR practitioners who practise ADR as an adjunct to their
principal activity. For example, there are real estate agents, lawyers,
accountants, and the like who practise ADR but are regulated in their
capacity as lawyers, real estate agents or accountants rather than in their
capacity as ADR practitioners.

12.6 No regulation

There are many areas of ADR practice that are unregulated. A person can
hold herself or himself out as a practising mediator without any specific
control over his or her conduct, whether or not she or he has completed a
relevant course or had any experience in mediation. The only control is
that generally provided by Commonwealth, State and Territory fair trading
legislation such as the Trade Practices Act 1974 (Cth) which prohibit
misleading and deceptive conduct.

It is not only mediation that is relatively unregulated. Other dispute
resolution service providers such as conciliators, facilitators, investigators,
case appraisers, private judges, arbitrators, expert determinators and early
neutral evaluators have no specific control over the quality of the service
that they provide.

12.7 How should the ADR industry be regulated?

There are certain criteria that have been developed which indicate which
type of regulation is best suited to a particular industry. It may be that
the ADR industry is so diverse that the criteria may apply to only parts of
the ADR industry.
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The Office of Regulation Review examines legislation at the
Commonwealth level (and there are similar bodies in each State and
Territory) to determine whether regulation by way of legislation is
necessary or whether other forms of regulation would be better suited to
the industry concerned.

In the view of the Office of Regulation Review:
“Regulation will be unnecessary where:

= there is no strong public interest concern, in particular, no major health
and safety concern;

« the problem is a low risk event, of low impact/significance;

= the problem can be fixed by the market itself. For example, there may be
an incentive for individuals and groups to develop and comply with self
regulatory arrangements (industry survival, market advantage).”*3*

Self regulation is more likely to be successful if there is:
“e adequate coverage of industry concerned'®

« a viable industry association

« a cohesive industry with like minded/motivated parties committed to achieve
the goals;

« evidence that voluntary participation can work - effective sanctions and
incentives can be applied, with low scope for the benefits being shared by
non-parties; and

« a cost advantage from tailor-made solutions and less formal mechanisms
such as access to quick complaints handling and redress mechanisms.”%®

In addition another relevant factor is the type of standards which are
existing or proposed.**” This factor is important because the industry must
be willing to support the standards proposed. If they are specific they are
more capable of enforcement but industry members may consider them

134 Office of Regulation Review, A Guide to Regulation, Second Edition, December 1998, p D4.

135 An industry association represents those members of an industry which join the association. Coverage
of an industry refers to the amount of industry members that an industry association represents. Where
an association does not represent a majority of industry members, then it will not be able to deliver
effective self regulation. See Codes of Conduct Policy Framework, Department of Industry, Science and
Tourism, March 1998, p 16.

136 Office of Regulation Review, op. cit., pp D4-D5.

137 Department of Industry, Science and Tourism, op. cit., p 17.
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too prescriptive. If they are too general they may be less capable of
effective enforcement but give industry more flexibility.

On the other hand quasi-regulation may work better where:

“e there is a public interest in some government involvement in regulatory
arrangements and the issue is unlikely to be addressed by self regulation;

« there is a need for an urgent, interim response to a problem in the short
term, while a longer term regulatory solution is being developed;

= government is not convinced of the need to develop or mandate a code for
the whole industry;

= there are cost advantages from flexible, tailor-made solutions and less formal
mechanisms such as access to a speedy, low cost complaints handling and
redress mechanism; and

« there are advantages in the government engaging in a collaborative approach
with industry, with industry having substantial ownership of the scheme.”38

Explicit government regulation is said to be the appropriate regulatory
form where:

“e the problem is high risk, of high impact/significance;
= the government requires the certainty provided by legal sanctions;
= universal application is required;

« there is a systemic compliance problem with a history of intractable disputes
and repeated or flagrant breaches of fair trading principles and no possibility
of effective sanctions being applied: and

» existing industry bodies lack adequate coverage of industry parties, are
inadequately resourced or do not have a strong regulatory commitment.”*3°

In addition to the criteria laid down by the Office of Regulation Review, it
may be that explicit government regulation for an industry might also be
appropriate where government requires consumers to use the services of
that industry. For example, in NSW farm debt matters, parties are required
to use mediation before litigation and in federal civil matters parties can
be required to undergo mediation or arbitration without their consent.

This principle has been expressed by the Society of Professionals in
Dispute Resolution, in relation to the need for standards for dispute

138 Office of Regulation Review, op. cit., p D5.
139 jbid, p D5.
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resolution providers, as “the greater the degree of choice the parties have
over the dispute resolution process, program or neutral, the less
mandatory the qualification requirements should be”.4°

On the basis of these criteria, the ADR community could possibly be
described as follows:

1. There is market failure in the sense that there is imperfect
competition such that consumers of ADR services do not have
adequate information to make informed decisions. There could also
be a social objective in the sense that society considers it desirable
to resolve its disputes amicably and fairly, and that an unregulated
ADR community may not deliver these outcomes.

2. However, in terms of the type of regulation to be considered, there
is no serious problem - no strong public interest concern currently
to be remedied. Enquiries made to State and Territory law societies
and legal ombudsman reveal virtually no complaints by parties
about the way in which lawyers practise ADR.%#* While the lack of
recorded complaints may be due to the absence of a central body to
which complaints can be made, there is nevertheless no hard
statistical data upon which to base a conclusion that a serious
problem exists.

3. There is no viable industry association for the ADR community as a
whole. It could even be said that there is no viable industry
association that covers a sector of the ADR community with the
possible exception of arbitrators.4? As described in Chapter Two
there are several State or Territory-based organisations, but there is
no national body that could be said to represent the interests of
most ADR practitioners. While there have been some attempts to
create a national ADR body, all have failed.

140 Society of Professionals in Dispute Resolution, American Arbitration, Qualifying Neutrals: The Basic
Principles, April 1989, p 2.

141 For example, the annual report of the Victorian Legal Services Ombudsman has no category for ADR
complaints. Most law societies and legal ombudsman collect complaints by subject category and not
according to whether the practitioner was undertaking legal work or mediation work at the time.

142 The Institute of Arbitrators and Mediators Australia is a national organisation which has chapters in
all States and Territories with the exception of Tasmania. See Duncombe, S., & Heap, J. H., op. cit.,
pp 12-53.
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4.

It follows that if there is no viable industry association then there
is not adequate coverage of the industry by an association.

The ADR community is not a cohesive industry. ADR practitioners
value the diversity of the community and favour flexibility over
uniformity.

There is a public interest in some government involvement in
regulatory arrangements, particularly where ADR is being promoted
by and/or mandated by governments as an adjunct to the court
system#3 or in its own right.** This is unlikely to be addressed by
self regulation.

Some of these factors would tend to lead to the conclusion that self
regulation or quasi-regulation may be more appropriate for most of the
ADR community than would explicit government regulation. However, in
view of the mandatory nature of ADR for some sectors of the ADR
community there may be a need for more than self regulation.

Q60. To what extent is there a market failure or desirable social
objective that would justify the need to consider regulation of
the ADR community?

Q61. What evidence is there (statistical rather than anecdotal)
that there is a serious problem with the ADR community?

Q62. What incentive is there for ADR practitioners and
organisations to develop and comply with self-regulatory
arrangements?

Q63. Which type of regulation is appropriate for the ADR
community and on what basis?

...continued

143 For example, in family law matters.
144 For example, in workers compensation and workplace relations matters.
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Q64. To what extent should regulation extend to each of:
(2) developing standards;

(b) attaining standards;

(c) maintaining standards; and

(d) enforcing standards?

Q65. For which sectors of the ADR community might self regulation
be appropriate?

Q66. For which sectors of the ADR community might explicit
regulation be more appropriate?

Q67. To what extent are there areas of ADR which are currently
being over or under-regulated by government?
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APPENDIX

Excerpts from some ADR
standards and guidelines




The Development of Standards for ADR - Appendices

E]

Note:

These excerpts have been gathered by NADRAC over the past 5
yearsto assist it in its examination of the issue of ADR standards.
They are not intended to form an exhaustive and current list of
ADR standards, guidelines, education and training resources, or
accreditation requirements.


These excerpts have been gathered by NADRAC over the past 5 years to assist it in its examination of the issue of ADR standards.  They are not intended to form an exhaustive and current list of ADR standards, guidelines, education and training resources, or accreditation requirements.
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APPENDIX

ADR education and training
offered by tertiary institutions
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